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COPY of the Shorthand Writer’s Notes of the Judgments delivered 
by the Judges of the Court of Common Pleas in Ireland , on the 29th 
day of April, upon the Motion to set aside the Petition against the Return 
of John Mitchel for. the County of Tipperary, on the ground of the Death 
of the Sitting Member. 



COURT OF COMMON PLEAS, IRELAND. 



In tiie Matter of 

THE ELECTION PETITION FOR THE COUNTY OF TIPPERARY. 



Matthew Villiers Sankey Morton - Petitioner. 

Michael John Caiialan and Edward Galway - - Respondents. 



In this matter a motion was made by the Respondent Cahalan to set aside the Petition 
against the return of John Mitchel for the County of Tipperary, and claiming the seat 
for the other candidate, Mr. Arthur Moore. The case was argued before the Court of 
Common Pleas on the 26th April, when the following Counsel appeared and were heard 
for the respective parties : — 

Mr. Murphy, Q.C., Mr. Ryan, Q.c., and Mr. Gibson for the Petitioner. 

Mr. Mac&onogh, Q.c., and Mr. Dillon for the Respondent Dr. Cahalan. 

Mr. Anderson for the Respondent Mr. Galway. 



On Thursday the 29th April the Court delivered Judgment, as follows : — 

Mr. Justice LawsonJ] A question of great importance has been presented for our 
decision in this case, viz., the power of the Court to entertain au election petition not 
presented until after the death of the Member whose election is complained of, though 
presented within the 21 days allowed by the Parliamentary Elections Act. The juris- 
diction of the Court to hear and entertain such a petition has been boldly challenged by 
Mr. Macdonogh. He contended that the House of Commons did not assume to exercise 
any such jurisdiction ; that after a careful research in its Journals no such case could be 
found, and that, at all events, upon the ttue construction of the Parliamentary Elections 
Act, 1858, no jurisdiction was conferred upon this Court to receive a petition presented 
after the death of the Member whose election was complained of. 

If these propositions be well founded, the result would be to produce an anomaly in our 
jurisprudence. The principle of our law is that there should be no wrong without a 
remedy, that a right once vested cannot be devested except by something of the same - 
efficacy as that which created it. But if it be true that the power of the House of Com- 
mons to inquire into an allegation of an undue election ceased upon the death of the 
person in whose favour the return was made, then a candidate who had received the 
majority of duly qualified votes, but whose votes had been rejected by an erroneous deci- 
sion of the returning officer, and his adversary, though in a minority, returned, if he pre- 
sented a petition claiming the seat within the time allowed by law would be left abso- 
lutely without remedy, if the accident occurred of the death of his opponent immediately 
after the election. A wrong done to him by the erroneous decision of the returning 
officer would thus be left without remedy, and a right vested in him to he declared the 
Sitting Member would be devested by an accident over which he had no control. 

Is there any trace, then, in all our Parliamentary history, of the existence of such a 
rule ? If such were the law and practice of Parliament we should expect that irnm e- 
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diately upon the death of the newly returned Member a new writ would issue as of 
course, without allowing of any time for the presentation of a petition complaining of the 
return* a proceeding which, according; to the argument we have heard, could not be 
taken.* But we find that no new writ could issue until 14 days after the return was 
made, the object being to give the usual opportunity to complain of the election and ' 
claim* the seat. In all the Acts of Parliament enabling writs to be issued during the 
recess this interval is carefully preserved. If such a rule or practice existed, we should 
expect to find it deary stated ; but not only does the whole course of Parliamentary law 
and practice negative the existence of such a rule, hut we have been referred to three 
instances from the Journals of the House in which petitions claiming the seat were pre- 
sented and entertained after the death of the Member returned. First, the Mitchel case in 
the year 1696, which is referred to in the note to Luder’s Election Reports, page 456,- and 
is to be found in the 1 1 th Commons’ Journals - That is a very remarkable case, for the peti- 
tioner at first succeeded in establishing his right to the seat; but, it appearing that the 
seat was not defended, the House ordered a recommittal, and upon a second investiga- 
tion it was reported that the deceased Member had been duly elected. Then comes the 
Peterborough case iu 1.728, which is to be found in the 21s't Commons’ Journals ; and, 
lastly, the "'Durham case, in which a petition was presented against the return of Mr. 
Grainger, who had died. The petition was, indeed, afterwards withdrawn, but the juris- 
diction of the House to receive it and try it was never questioned, though the subject 
tv as fully debated in the H ouse. 

Then, if the right of a candidate to claim a seat, and of the House to hear that claim, 
be well established, and be entirely unaffected by the death of the person returned, 
the next question is, did the Parliamentary Elections Act transfer that jurisdiction to this 
Court, or is this case, as has been contended, a casus omissus from the Act ? It is plain 
that the intention of the Act was to substitute this Court as a tribunal for hearing 
Election Petitions in place of the Select Committee of the House of Commons in whom 
if, was vested by statute ; that the jurisdiction of that tribunal should cease after the next 
dissolution of Parliament (that is provided by section 50), and that thenceforward elections 
could only be questioned in accordance with the provisions of this Act. 

Now when one tribunal is destroyed and another created in its place to exercise all its 
jurisdiction, it would require express words to exclude from the cognisance of the new 
tribunal any class of cases which fell within the powers of the old tribunal. These words, 
however, are said to be found in the 38th section of the Act, or to be necessarily implied 
in it. This section, which follows the 18th section of the 11th and 12th of Victoria, c. 98, 
professes to deal with the case of a respondent dying or being called to the Upper House, 
or declining to oppose the petition. It requires notice to be given ; it enables any person 
who might have been a petitioner to apply to be admitted as a respondent to oppose the 
petition, and the Court may admit him either with the respondent, if there be a. respondent, 
or in place of the respondent. Now reading that section literally and grammatically, and 
without importing any words into it, it meets this very case. It provides what is to be 
done in case of the death of the respondent before the trial, for which we may read its 
equivalent in section 6. 4 (b), of 31 & 32 Vic., cap. 125, viz., “the member whose elec- 
tion or return is complained of.” In case of the death of that member who is primd facie 
the person mainly interested in opposing the petition, another person is to be made 
respondent, and there is no time’ specified at which the event is to happen which .calls the 
section into action. 

We are asked to read the section as if it ran , e< If after the presentation, and before the 
trial of any election petition.” What warrant is there for introducing those words ? 
It is a very common form of expression in Acts of Parliament, and doubtless would have 
been used here, if the intention of the Legislature was so to limit it. The words used 
import that if the event occurs at any time before the trial of the petition the provision is 
to apply, and we have no right to tamper with the language of the Act. 

The entire fallacy of the arguments used rests upon considering this proceeding as an 
ordinary Us, or action between individuals. It is said you cannot bring an action against 
a dead man (which is quite true), and therefore you cannot present a petition against a 
dead man. This is not a proceeding of a personal nature against a dead man ; it is the 
. assertion of a right in rem , a right to set aside an undue return, and in no sense falls within 
the meaning of the maxim, actio 'personalis moritur cum persond. It is remarkable how 
carefully the Act and the rides recognise this distinction between an election petition 
and an ordinary suit or action. The form of the petition given in the rules does not name 
any respondent, or pray any process against anyone. The 37th section of the Act pro- 
vides that the petition shall abate by the death of a sole petitioner. There is no abate- 
ment whatever by the death of a respondent, but a machinery is provided for substituting 
a new respondent. 

All the difficulties which have been pointed out, as to service, &c., would equally apply 
if the respondent died the day after the petition was presented, instead of the day before. 
They are all got rid of by resorting to the power given by the 38th section, and reading 
that section in its natural and literal meaning, instead of straining its language in order to 
exclude from the jurisdiction of the Court a class of cases which were clearly intended to 
be within it. 

I entertain no doubt that the order made by Mr. Justice Keogh to name Dr. Cahalan 
as a respondent was a right order, made in the matter of a petition properly instituted, 
and now pending in this Court-; and I therefore think that the application to set aside the 
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petition should he refused. With respect to the part of the order which names Mr. 
Galway as a respondent also, I think that is now quite unnecessary, for there is an oppos- 
ing respondent. The application, however, of Mr. Galway cannot be called collusive ; he 
concealed and suppressed nothing from the Court ; but his presence is not necessary, and 
I think he should bo discharged from the position of respondent. 

Mr. Justice Morris.'] Concurring as I do in the judgment given by my brother Lawson, 
1 should be quite satisfied in an ordinary case to rest upon it; but in a case of this 
importance I think it better that each member of the Court should state his reasons for 
coming to the unanimous conclusion the Court has arrived at. 

In this case a motion has been made to set aside the petition which has been presented 
in reference to the election for the county of Tipperary. The election was holden on the 
4th of March, being the day of the nomination, the 11th being the day of polling, and 
and on the 12th the poll was declared by the high sheriff as follows : — For Mitchel, 3.1 14 ; 
for Moore, 746. Consequently the high sheriff declared Mitchel duly elected. The 
second petition was lodged, we are informed, about 4 p.m. on the 20th of March; and it 
seeks to set aside the re.tnrn, and claims the seat for Moore. Mitchel, the Member duly 
elected, died about 8 a.m. on the same day. 

The question is raised by this motion as to the jurisdiction of this Court to entertain a 
petition aeainst the return of a deceased Member. Our jurisdiction is conferred by the 
31 & 32 Vic. c. 125 ; the sections giving jurisdiction are the second and the twenty-sixth. 
The second section states : {C The expression c the court ’ shall, for the purposes of this 
Act in its application to England mean the Court of Common Pleas at Westminster, and 
in its application to Ireland the Court of Common Pleas at Dublin ; and such Cpurt shall, 
subject to the provisions of this Act, have the same powers, jurisdiction, and. authority 
with reference to an election petition, and the proceedings thereon, as it would have if 
such petition were an ordinary cause within their jurisdiction.” And section 26 says, 

“ Until rules of Court have been made in pursuance of this Act, and so far as such rules 
do not extend, the principles, practice, and rules on which Committees of the House of 
Commons have heretofore acted in dealing with election petitions shall be observed so far 
as may be by the Court or Judge in the case of election petitions under this Act.” 

We have thereby delegated to us, on the trial of election petitions, the power to deal 
with them as ordinary causes, and we are to apply to them the principles on which Com- 
mittees of the House of Commons had theretofore acted. 

The case of a respondent dying is dealt with by section 38. We have been called upon 
by this motion to introduce the words “ After a petition has been lodged,” and to read 
the section as if it ran thus : “ If, after a petition has been lodged, and before the 
trial, &c.” For on a literal reading of the section the death of the Sitting Member 
occurs before the trial, whether such event happens before the lodging of the petition or 
after it. . 

It was strongly urged that a petition is' a mere cause in this Court, and that as an 
ordinary cause could not be instituted against a dead person, by analogy a petition could 
not be lodged seeking to set aside the return of a deceased person. I consider this is a 
fallacious analogy, because a petition is not a suit between .two persons, but is a proceed- 
ing in which the constituency itself is the principal party interested. Section 2 says 
that a petition is to be. dealt with as an ordinary cause, not that it becomes one. The pre- 
scribed 'form of a petition names no respondent. 

It was also pressed in the argument that the several sections regulating service of 
notices, &c., on the Sitting Member were requirements that could not be complied with 
after his death, and that such inability showed that no petition could be received against 
a deceased Member. I called the attention of Mr. Macdonogh, during the argument, to 
the fact that none of these requirements could be complied with as well in the case of a 
Member who died, say the day after the petition had been lodged ; he, therefore, argued, 
that no petition could be proceeded with when the Sitting Member died at any time before 
the case was at issue, a contention so extreme, that it was prudently passed over in the 
clear and thoughtful reply of Mr. Dillon. The obvious answer to the objection arising 
from the inability to comply with these requirements is the maxim “ Lex non cogit ad 
impossibilia .” In the case of the Queen v. The Justices of Leicestershire (15 Queens 
Bench, page 88], this maxim was held to excuse the performance of conditions precedent 
imposed by clear negative words. . .... , 

I am of opinion that on the construction of the statute, this petition has been properly 
lodged, and can be proceeded with. Any other result would be a very strange one, for 
in every assumable case of mistaken or erroneous or corrupt return, the party who was 
improperly deprived of his right to be elected, and the constituency who would be dis- 
appointed of their choice, would be left without remedy, because the party improperly 
returned had died. „ , . . . . . . n 

But we are not destitute of authority and precedent of the principle on which Com- 
mittees of the House of Commons would act in a similar case. The cases cited of the 
Borough of Mitchell (11 Commons’ Journals), the Borough of Peterborough (21 Com- 
mons’ Journals), are both to the very point. Again, the case of the ; Durham petition 
(108 Commons’ Journals), a petition lodged after the passing of the 11th and 12th Vic- 
toria, c. 98, and which by section 18 provides for the case of the death of the bitting 
Member in language, mutatis mutandis , quite similar to the 38th section of the 31st and 
. 32nd of Victoria, that gives jurisdiction to this Court. Again, the statute 24 George 3rd, 
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c. 26, which, by section 3, enables the Speaker to issue his warrant during the recess for 
an election in room of a Member dying, provides by section 4 that he is not to issue his 
warrant unless the return had been brought in fifteen days before the end of the last 
sittino- of the House ; thereby assuming that a petition may, notwithstanding the death 
of the 5 Member, be lodged against his return within the period limited. Section 6 of the 
31st & 32nd Victoria allows 21 days after the return made for the lodgment of a petition. 

I am of opinion that a petition lodged as this is, within that time, is not rendered void 
by the death of the Sitting Member, and that, consequently, this motion should, as to 
that portion of it, be refused. I am of opinion that the portion of it seeking to have 
Edward Galway struck out as a respondent should be granted. 

Mr. Justice Keogh.'] This is a motion to this Court to declare that it has no jurisdic- 
tion to try the Election Petition, No. 1, for the County of Tipperary ; and unless we have 
jurisdiction, it is plain the petition should be taken off the file, and with it all subsequent 
proceedings in the matter. The case was very fully argued, and with great clearness, 
force, and ingenuity by Mr. Dillon, the junior counsel for Mr. Cahalan the respondent. 

To determine the question raised, we must see what the law and practice of Parlia- 
ment was previous to the 31st & 32dc1 Victoria, c. 125. We must first decide. Was the 
present petition, under the circumstance of the death of the Member returned by the 
sheriff previous to the presentation of the petition, cognisable by the House of Commons 
working through its Election Committees ? If it was not, the whole question is disposed 
of. What the House of Commons would not entertain is clearly beyond our jurisdiction. 
But if, on the other hand, the House of Commons had jurisdiction to try this petition, 
and would have tried it, has that jurisdiction been transferred to us, or rather has the 
jurisdiction applicable to this particular case been specially reserved, or omitted from the 
powers vested in the Judges of this Court under the 31st and 32nd of Victoria? 

Every constitutional lawyer is aware, that from a very early period of our Parlia- 
mentary history, the House of Commons asserted with the most jealous care the exclusive 
jurisdiction over election petitions, and carefully guarded its rights in the matter of writs, 
the issuing of writs, the returns, and every matter connected with the right of questioning 
the election of Members. Without the Speaker’s warrant no writ could issue, and when, 
even in the reign of Elizabeth, and whilst Parliament was not sitting, writs for the return 
of Members were issued out of Chancery, the Members returned were expelled, and new 
writs were issued under the authority of the Speaker’s warrant. By means of this 
exclusive jurisdiction, every interference with the freedom of election, and all the rights 
of the electors and elected, were brought under the cognizance of the House of Commons ; 
and returning officers of every denomination, mayors, sheriffs, bailiffs, and portreeves were 
kept under strictest supervision, so as to prevent either delay or falsification in the return 
of the writs, and to insure the speedy and complete redress of any wrong or the rectifica- 
tion of any error which might be committed by those in whose hands rested the taking of 
the poll and the making of the returns. Por this purpose it will be found that from a very 
early period Sessional Orders were provided to insure the immediate decision of all con- 
troverted questions between electors and elected, candidates and Members. A strict time 
was limited, within which alone petitions could be presented questioning the propriety of 
the election ; but during that time, and up to the last moment of that time, petitions 
could be presented. The case of Members returned for more places than one was provided 
for. A period was fixed within which they should make their election ; but not until the 
time allowed for petitioning had expired. The case of double returns for the same place 
was provided for, by allowing both Members returned to be sworn, but not to sit or 
vote until either had petitionee! against the other, and no writ was to issue until the time 
for petitioning had expired. If the petitioner died that petition abated, but provided the 
time for petitioning had not lapsed, any elector could present a new petition. But 
neither in the Journals, nor in the Parliamentary history, nor in any Act dealing with 
election petitions, is there a single instance to be found, or a clause to be cited, of a 
petition abating by the death of the Member whose seat was questioned. This is a very 
remarkable circumstance. I am certain that had there been such a case, the research of 
Mr. Dillon would have enabled him to find it. I have myself, since the argument closed, 
examined with the greatest care the whole of the Journals, and I have failed to> find 
such a case. I feel, therefore, justified in arriving at the conclusion, that under the Jaw 
of Parliament previous to the transfer of the jurisdiction to this Court, the death of the 
Sitting Member did not abate or destroy the right of candidates or electors to present 
and prosecute a petition questioning the return. I shall presently refer to the cases 
in which the death of the Sitting Member took place before the petition was presented. 
But the moment a petition was presented, and the seat was prayed, either by or on behalf 
of another candidate at the election, the Sitting Member was powerless by any act of his 
to defeat the claim before trial. He could not by accepting office, as frequently hap- 
pened, though he thereby became incapable of sitting or voting, vacate the seat so as to 
obtain a new writ. If returned for two places, though only petitioned against in one, he 
could not elect for the other. “He cannot,” says Sir Erskine May, in ‘ Parliamentary 
Practice,’ Edition 1873, page 643, “ abandon the seat petitioned against which may be 
proved to belong of right to another, and thus render void an election which may turn out 
to have been good in favour of some other candidate ; neither can he abandon the other 
seat, because if it should be proved that he was only entitled to sit for one, he has no 
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election to make, and cannot give up a scat without some legal disqualification, acceptance 
of office, or bankruptcy.” 

A few instances will illustrate this practice. In 1852 three Members were returned for 
Knaresborough; they were all sworn at the Table ; none of them could sit or vote. In 
1859 there were double returns for Knaresborough and Aylesbury, and all were sworn in 
the same way, and none could sit or vote. They stood in pari materia until the presenta- 
tion and trial of an election petition by or on behalf of one against the other. ' Could it be 
said that the death of either destroyed the rights of the other, so as to deprive him of the 
position he had acquired by the return, by having been called to the Table and sworn ? 
Or that the death of one made the ground clear for the other, and would have enabled 
him to take the seat from which, during the life of the candidate returned with him, and 
pending the petition, he was excluded? 

Take the case of the Sligo Borough Election, in 1852. Mr. John Wynne and Mr. 
Somers were candidates. The returning officer, who was the Mayor, falsified the returns, 
and declared that. Mr. Somers had a majority, and that he was duly elected, though 
notoriously the majority of votes were given and entered on the books for Mr. Wynne. 
Mr. Somers was unseated on petition, the Mayor was prosecuted, and convicted, and sen- 
tenced to, I think, twelve months imprisonment- Will it be contended that Mr. Somers’ 
death would have deprived Mr. Wynne of his right of petition and his seat, and compelled 
the House of Commons to issue anew writ for a new election ? Take the case of Athlone, 
in which, in the present Parliament, there was, by an error on the part of the returning 
officer, a double return, but in which, on petition, we held that Mr. Shiel, the present 
Member, had a clear majority of votes over Mr. Ennis. Would he have lost his rio-ht to 
petition, and the scat which he now holds, by the death of Mr. Ennis, had it taken°place 
pending the petition, or before the petition was filed ? 

But strong as is the conclusion to be drawn from the palpable absurdity and injustice 
that would result from such a state of things, a fallacious view, arising as my brother 
Lawson has well explained, from considering this as a personal action and not the assertion 
of a right in rem to which the maxim actio personalis moritur cum persona is inapplicable, 
we are not left to mere abstract reasoning ab inconvenicnti. The J ournals of the House 
and the history of Parliament has supplied us with the clearest cases in the opposite direc-, 
tion. An example of every possible description of case is to be found in those Journals. 
Cases where the Member returned was dead before the time of the election (that is rather 
an extreme case); cases where the member died after return, and before petition ; after 
petition, but before hearing ; during the hearing, and before decision; and cases in which, 
though the death was stated on the petition, the House proceeded in the ordinary way, 
referred the petition to a Select Committee, and afterwards allowed it to be withdrawn by 
the petitioner. We have a case where a gentleman was actually dead at the time he was 
elected and returned, and the House did not issue the writ until they had ascertained 
that there was no other candidate who could claim the seat, and no possibility of a 
petition being presented. I refer to the case of the Hon. Edward Legge, who was 
returned for Portsmouth, and had been shipwrecked and drowned in the “ Aurora ’’frigate 
previous to the election; reported in 25 Commons’ Journals, 473. We have the cases 
to which we were referred in the course of the argument, where the Member died after 
the return and before the petition filed, where the petition expressly stated the death, 
where the Committee of Privileges and Elections, not, as was said, the House, entertained 
the petition, went into evidence, heard the petitioner, and declared in the first instance 
that Humphrey Courtney, Esq., deceased, was not duly elected; but afterwards, on 
being desired to reconsider — what? is it the death of Mr. Courtney? no; but, being 
desired to reconsider the merits of the petition, on re-committal, admitted the Borough to 
appear on the inquiry, heard further evidence, and decided that the deceased was duly 
elected. That is the case of the Mitchell election, reported in 2nd Luders, 456, note, 
and also in 11 Commons’ Journals, 603 and 690. That case was decided in 1696, a period 
which is certainly not to be classed with the subsequent Parliamentary era of the .Georges. 
It may rather be considered as one in which the soundest constitutional doctrines pre- 
vailed, and is in no way to be connected with the transactions which rendered the passing 
of the Grenville Act of 1770 indispensable. But that case does not stand alone as an 
instance of an election petition after the death of the sitting Member. The Peterborough 
case, 1728, has been referred to ; and there, as we find in 21 Common’s Journals, 131, 
162, it was resolved that the Hon. Sidney Wortley Montagu, lately deceased, was duly 
elected for Peterborough, Sir Edward O’Brien being the petitioner. And it never oc- 
curred to anyone, either in that case or in the Mitchell-Courtney case, to suggest that the 
petition was defeated, or did not lie, because of the death *of the sitting Member 
before its presentation. Then there is a case which was not mentioned in this argu- 
ment, the case of the celebrated George Selwyn. He sat for Ludgershall, and in the year 
1790 (20 years after the passing of the Grenville Act), a petition was presented against his 
return, and shortly afterwards he died, and the Speaker reported his death to the House ; I 
have no doubt it made -a sensation, for he was a remarkable man. And Mr. Townshend, 
an elector, was admitted to defend the seat, and a Select Committee under the Grenville 
Act inveatigated the case, and reported that George Selwyn was properly returned, and he 
was declared to have been duly elected. That was a case alter the Grenville Act; and still 
later, there was a case of which we ought to know something, namely, tim city of Dublin' 
election. That was the case of Mr. Ruthven, who was Member for this city, and against 
whose return a petition was presented in the year 1836. Mr. Buthven died during the 
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hearing of the petition, and necessarily after the appointment of the Committee, and not 
within the words of the 38th section, “ before the hearing .” The counsel for the sitting 
Member asked the Committee to. postpone the inquiry, and refer the matter to the House ; 
hut the Committee, whose jurisdiction to proceed was, as here, controverted, considered 
the matter, and ruled “ that it was imperative on them in law to proceed without any 
adjournment.” And again, iu our own times, in the year 1852, a petition was presented 
by certain electors for Durham, which distinctly set forth the death of Mr. Grainger, and 
claimed the seat for Lord Adolphus Vane, and that the return might be amended in that 
respect. And so far from rejecting that petition on the ground of Mr. Grainger’s death 
appearing on the face of it, the House resolved, first, that it should be received in the 
ordinary way as an election petition to be sent before the Committee of Selection, and, 
secondly, c: that Mr. Speaker do issue his warrant or warrants for such persons, papers, 
and records as should be thought necessary by the parties on the hearing of the matter of 
said petition.” And it would have been tried in the regular way had it not been with- 
drawn by the petitioners. That petition is to be found in 108 Commons’ Journals, 132. 
All these cases appear to me to establish that the death of the sitting Member could not 
in any way prejudice the vested right of candidates, or the still higher rights of the con- 
stituency, to have the subject-matter of the election investigated,’ and the return either 
confirmed or set aside. 

But then it is asserted, that the Act giving us this jurisdiction, which I heartily wish 
had never been conferred upon us, and against which we all protested, especially prevents 
us from inquiring into a petition when the sitting Member, who is called the respondent, 
has died, or that by implication it takes from us the power by reason of the acts it 
requires to be done, and which contemplate, it is said, the existence of the sitting Member 
at the time of the presentation of the petition. The same argument could have been used 
before the Act as against Committees of the House taking cognizance of such a petition 
under the Grenville Act, and subsequent Acts, and under the present Act all those pre- 
liminaries, notices, recognizances, alike deal with the supposed existence of the 1V1 ember 
after the presentation of the petition and up to the time of trial ; but no one ventured to 

S 'ess the argument to that extent. To maintain the contention of Mr. Macdonogh and Mr. 

illon we should introduce into the 38 th section the words “after petition presented”;- 
and I see nothing in the Act, express or implied, justifying that construction. On 
the contrary, the 50th section distinctly provides that “ no election or return to 
Parliament shall be questioned except in accordance with the provisions of this' 
Act”; and sectiob 26 provides that “ Until rules of Court have been made in pur- 
suance of this Act, and so far as such rules do extend, the principles, practice, and 
rules ou which Committees of the House of Commons have heretofore acted in dealing 
with election petitions shall be observed so far as may be by the Court and Judge in the 
case of election petitions under this Act.” And the 51sts ection contemplates and pro- 
vides for the case of a respondent wholly distinct from the sitting Member, namely, the 
returning officer; for.it says, “ Where an election petition under this Act complains of 
the conduct of a returning officer, such returning officer shall, for all the purposes of this 
Act, except the admission of respondents in his place, be deemed a respondent” ; and the 
37th section, providing for the case of abatement by the death of a j)etitioner, makes no 
reference to the death of a respondent. 

I am therefore of the same opinion as my brothers Lawson and Morris, that this motion 
must be refused. With respect to the other portion of the motion relative to Mr. 
Galway, it is plainly no longer necessary that he should be before the Court. His 
appearance has had the effect of bringing before it an antagonistic respondent who is the 
proper person to meet this petition. The opinion of the Court is that the costs should be 
costs in the cause. 
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minutes of evidence 



Taken before the Right Honourable Mr. Justice lieogli, on the Trial of the Tipperary 
County Election Petition, at the Court House, Clonmel. 



First Day. — Wednesday, \§tlt May 1875. 



Morton ------- Petitioner. 

Mitchjbl (deceased) ------ Respondent. 



Mr. Murphy, Q.C., Mr. Ryan, Q.C., and Mr. Gilson appeared as Counsel for the Petitioner. 



Moore- - -- -- -- - Petitioner. 

Scully and Cahallan ----- Respondents. 



Mr. Murphy, Q.c., Mr. Ryan, Q.C., and Mr. Gibson appeared as Counsel for the Petitioner. 

Mr. Dillon appeared as Counsel for the Respondent Cahallan. 

Mr. David Ferguson officiated as Registrar of the Court. 

Mr. William Heioett was sworn as the Deputy of the Shorthand Writer of the House of 
Commons. 

The Petitions were read. 

Mr. Murphy was heard to open the case on behalf of the Petitioner. 



James Scully, sworn ; 

Mr. Ryan proposed to hand in a certified 
copy, from the Crown and Hanaper Office, 
of the W rit and Return. 

Mr. Dillon objected to the copy being re- 
ceived, it being merely a certified copy of 
an examined copy, and not an examined 
copy. 

Mr. Ryan was heard against the ob- 
jection. 

Mr. Justice Keogh .'] ' This purports to be 
a true copy of tlie original Writ and the 
Return, and I must time it to be so. It 
purports to be signed by the clerk of the 
Crown and Hanaper, and it has the stamp 
of the office upon it in due form : I receive 
that. 

1. Mr Ryan (to the Witness).] You were 



Examined by Mr. Ryan. 

High Sheriff for this county of Tipperary on the 
4th of March 1875? — Yes. 

2. As the writ states, Mr. Mitchel and Mr. 
Moore were the candidates? — Yes. 

3. About the time when Mr. Mitchel was put 
in nomination, were you served with any notice 
by Mr. Moore? — I was. 

4. Do you hold that notice in your hand ? — 
Yes. 

5. Are you able to say about the hour on the 
day of the nomination, the 4th of March, when 
the first of these notices was served on you ? — 
Yes. 

6. At what hour was it? — At one o’clock. 

7. I believe your time was between eleven 
and one o’clock? — Yes. 

8. "To the High Sheriff of the county of 
Tipperary. Sir,— I protest against your allowing 
John Mitchel being put in nomination as a can- 

C didate 



19 May 
1875. 



J. Scully. 
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J. Scully. 

19 May 
1875. 



didate to represent the county of Tipperary in 
Parliament, on the following grounds Because 
the said John Mitchel is a convicted felon, who 
has neither undergone the sentence imposed upon 
liim, nor been pardoned, and because he is an 
alien, and because he has been declared by the 
House of Commons as disqualified to be returned 
as a representative.” Is that in Mr. Stephen 
Moore’s own handwriting ? — Ye3. 

9. When was the second notice served on you? 
—At 1.55. 

10. “ To the High Sheriff of the county of 
Tipperary. Sir, — I protest against your allowing 
John Mitchel being put in nomination, on the 
following grounds: — Because the said John 
Mitchel is a convicted felon, who has neither 
undergone the sentence imposed on him, nor been 
pardoned, and because he is an alien, and because 



he has been declared by the House of Commons 
disqualified to be returned as a representative 
for the said county, and I require you to declare 
me duly elected for the said county. Dated 4th 
March 1875.” That is also in the handwriting 
of Mr. Stephen Moore ?— Yes. 

11. I take for granted that you were in the 
county at this time? — Yes. 

12. And for some time previously? — Yes. 

13. Were you yourself aware, from your po- 
sition in the county, that this disqualification of 
Mr. Mitchel was a matter of notoriety in the 
county? — Yes. 

14. And was it discussed very much? — Yes- 
I can only say that I acted in a bona Jide manner 
between the parties ; I was sworn to act impar- 
tially, and I acted on advice. 

[The Witness withdrew. 



Joseph Honner, sworn; 

J. Honner. 15. You are Solicitor for the Petitioner in 
these matters, I believe ? — I am. 

16. Do you produce a compared copy of the 
Resolution of the House of Commons, dated the 
18th February ?• — Yes. 

17. Did you yourself compare that with the 
record in the Book of the" House ? — I copied it 
from the record in the Journal Office of the 
House myself, and I compared it carefully, and 
that is a true copy (< handing it in). 

18. After the nomination, and before the 
polling, did you have any notices prepared, to 
be circulated through the county, of the dis- 
qualification of Mr. Mitchel? — Yes, I got 10,000 
of them printed. 

19. Have you a copy of any of those notices ? 
— Yes ; you will see some of them here ( handing 
some of the notices to the learned Counsel). 

The notice was as follows : 

“ To the Electors of the Countt of 
Tipperary. 

“ Take Notice, that John Mitchel, who 
has been proposed as a candidate at the pending 
election for the county of Tipperary, is dis- 
qualified to be elected as one of the represen- 
tatives of the county of Tipperary in the Imperial 
Parliament, or to serve as such representative, 
on the following grounds : — 

lBtly. Because he is an alien. 

2ndly. Because • he was convicted of 
treason-felony at Dublin, in the year 1848, 
and was duly sentenced to penal servitude, 
and transported to Bermuda, and before the 
time of his sentence expired, escaped from 
prison, and has neither undergone the 
unishment to which he was sentenced, or 
een pardoned. 

3rdly. Because he has been declared dis- 
qualified by the House of Commons to be 
so elected, and such disqualification still 
continues. 

‘[And Take Further Notice, that he is in- 
eligible as a candidate, and that all votes given 
for him will be thrown away, and the candidate 
next on the poll will be entitled to the seat. 

“ Dated this 8th day of March 1875. 

“ Stephen Moore, of Barne, in said 
county, an elector of said county.” 



Examined by Mr. Gilson. 

20. Did you have those distributed through 
the county by your agents? — They were dis- 
tributed in all parts of the county, I believe. 

21. Where were you just before the election; 
were you in the town of Clonmel ? — I was in the 
town of Clonmel the whole time. 

22. W ere those notices pasted about through 
the town of Clonmel ? — They were. 

23. And before the polling ? — Before the 
polling. 

24. Were they posted in the vicinity of the 
polling-booths ? — They were. 

25. Were there two booths in the town? — 
No ; there was only one booth in Clonmel. 

26. Were you in the booth yourself during 
the progress of the polling ? — I was in the booth 
the greater part of the day, very nearly the 
whole day. 

27. Did you see the different electors as they 
came up, and before they voted, served with 
copies of that notice? — Each elector as he came 
up received a copy of the notice before he re- 
ceived the ballot paper. 

28. Mr. Justice Keogh.'] You were in the booth 
the greater part of the day, you say? — I was in 
the booth the greater part of the day ; except 1 
Bhould say for about half an hour, ‘I was in there 
entirely. 

29. Mr. Gibson.] Did you read the. papers 
after the nomination and before the election ? — I 
did ; I read the county papers. 

30. Did you see anything in those papers as to 
the disqualification of Mr. Mitchel, and the Reso- 
lution of the House of Commons ? — It was in 
almost every paper that was published between 
the nomination and the day of the polling. 

31. And as a matter of fact, was it public and 
notorious through the constituency, to the befet of 
your knowledge ? — I- do not recollect any fact in 
my lifetime that was so notorious. 

32. What are the county papers that circulate 
in the county ? — There is the “ Clonmel Chro- 
nicle” and the “Tipperary Free Press” in 
Clonmel; and there is the “ Nenagh Guardian 
and the “ Tipperary Advocate ” in the North 
Riding. 

33. What Dublin papers have most circulation 
in the county? — l should say that the “ Free- 
man’s Journal” has the most extensive circu- 
lation ; it has a very extensive circulation in the 

C0Unty - 34. And 
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34. And after the “ Freeman’s Journal”? — 
I should say the “ Irish Times,” and next the 
« Daily Express ” ; “ Saunders ” has very little 
circulation ; but those three papers have a very 
extensive circulation. 

35. Did all those papers contain an account of 
the disqualification and of the Resolution of the 
House of Commons ? — They did. I read those 
papers a couple of days ago for the purpose of 

V refreshing my memory, and I found that they 
contained not only an account of it, but extracts 
from leading articles in the London papers, dis- 



cussing the matter in a variety of ways. What J. Homer* 

I handed in is the Resolution of the House of 

Commons, a copy of which I made myself, and 19 May 
this (handing it in) is the printed copy which I *875. 
took from one of the sheets in the Journal Office, 
and I compared it with Mr. Bull, the clerk of 
the Journal Office. There is no officer in the 
House who certifies a copy as an attested copy at 
all. That was done under the. direction of Sir 
Erskine May. 

[The Witness withdrew. 



Frank Shepherd, sworn ; Examined by Mr. Murphy. 



36. You are a Solicitor ? — I am. 

37. Where do you reside ? — At Roscrea. 

38. That is in the North Riding ? — Yes. 

39. We have heard from Mr. Honner that 
there are two papers published in Nenagh; is 
that so ? — There are. 

40. To your knowledge, do . those two papers 
both circulate largely in the North Riding of 
Tipperary ?— I believe they do. 

41. What other papers, to your knowledge, 
circulate there extensively ? — Among the farm- 
ing classes, I believe," The Freeman’s Journal.” 
Among the gentry, " The Daily Express ” and 
“ The Irish Times,” and “ The Freeman’s 
Journal,” too. 

42. Of course you recollect the proceedings 
that took place in the House of Commons on 
the occasion when Mr. Mitchel was first elected 
here ? — I read them in the newspapers. 

43. Did you seethe account of the proceedings 
ublished in the several newspapers? — Yes. I 
elieve it was a notorious fact in the North 

Riding 

44 . Prior to the second election, and up to the 
second election? — I believe so. 

45. Was it much discussed and commented 
on in the different papers that you saw ? — Yes. 

46. Do' you recollect getting any number of 
those notices ( handing a copy of the notice to the 
Witness ) from Mr. Honner, yourself? — I do. 

47 . Did you give any copies of them to several 
persons ?— I had the conduct of the matter in the 
North Riding, and I sent them almost to every 

lace I think, with one exception. I sent num- 
ers of these notices to the different agents that 
were employed. 

48. At the different polling places? — At the 
different polling places. 

49. I believe that the exception was Ballina ? 
—That was not served, not by me ; but with 
that exception, I believe all the other districts 
were. 

50. Were you in any of the booths yourself, 
during the polling ?— I was. 

51. Were you in more than one of them? — I 
was. 

52. Where were those booths ? — I was in the 
morning in the polling booth at Roscrea. 

. 53* And subsequently ?— And subsequently 
m the polling booths at Nenagh. 

54. You say, "polling booths at Nenagh”; 
was there more than one polling booth at Nenagh ? 

There were two polling booths at Nenagh. 

55. Did you see some of these notices distri- 
buted m each of those polling places at the time ? 
T L v t * me * § ot Nenagh the polling was 
slack, but I saw the agents in each both provided 



with the notices, and I saw them flying about A. Shepherd. 

the court-house, numbers of them everywhere, 

and to the best of my recollection, I saw the 
agents in all the booths provided with copies 
such as this, for the purpose of serving people 
with them. 

56. Was it so at Roscrea in the morning? — 

It was. 

57. Did you see them posted at any places 
outside ?— I cannot charge my memory with 
that. 

Cross-examined by Mr. Billon. 

58. You say that you read the debates in the 
House of Commons on Mr. Mitchel’s first elec- 
tion ? — I cannot say that I read the debates ; I 
read the county newspapers. 

59. You saw the report of the debates pub- 
lished in the papers ? — I read portions of it. 

60. Did you read the arguments of the late 
Attorney General and Solicitor General, Sir 
Henry James and Sir William Har court? — I 
cannot swear positively to all I read. 

61. Do you think you read part of them? — I 
have a floating recollection of having done so. 

62. Were you aware that the late Attorney 
General and Solicitor General had expressed 
very grave doubts as to whether Mr. Mitchel 
was disqualified at all? — I cannot charge my 
memory. 

Mr. Murphy objected to the line of cross- 
examination. 

Mr. Justice Keogh overruled the ob- 
jection. 

63. Mr. Billon (to the Witness). Were you 
aware that the late Attorney General and Solici- 
tor General 1 of the Liberal Government had 
expressed grave doubts as to whether any dis- 
qualification existed ? — I cannot charge my 
memory minutely with the discussions which took 
place in the House of Commons upon the subject 
more than what I have stated. 

64. You stated that certain newspapers circu- 
lated extensively in the county, and amongst 
others, " The Freeman’s Journal” ? — I believe 
so. 

65. Do you remember reading in " The Free- 
man’s Journal” an article, in which that paper 
stated that the Resolution of the House of Com- 
mons was illegal? — I do not read “ The Free- 
man’s Journal,” except on rare occasions, and I 
do not recollect reading such an article. 

Re-examined by Mr. Murphy. 

66. I suppose that if you did read in any paper 
a statement that a Resolution of the House of 

c 2 Commons- 
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F. Shepherd. 

39 May 
i875- 



J. Honan . 



J. Pope , 



M. Billon , 



M. Hogan, 



M. Langley , 



Commons was illegal or a nullity, you would not 
pay much attention to it ? — They differ so fre- 
quently in the House of Commons, that I would 
not be guided by it. 

67. But if you heard it said that the Resolution 

James Honan, sworn; 

68. Were you employed to post some of these 
notices? — Yes. 

69. I believe that you went out one night and 
posted them ? — I did. 

70. Where did you post them? — I left this 
about between half-past eight or nine o’clock at 
night, and I posted them at G-ammonsfield, 
Kukash, and Kilsheelan; t came back on the same 



of the House of Commons was an illegal one, you 
would not pay much attention to it ? — They differ 
about so many matters in the House of Commons 
that I would not be guided by them. 

[The Witness withdrew. 



Examined by Mr. Ryan. 

road into Clonmel ; I then went out as far as the 
church at Rathrohan. 

71. That is on the other side? — That is on the 
other side ; I came back again and I went as far as 
the police barracks, and I posted the notices, and 
threw them in the road too. 

[The Witness withdrew. 



John Pope, sworn; Exa mined by Mr. Ryan. 



72. Do you remember the day of the election ? 
— I do. 

73. Did you post any of these notices for Mr. 
Honner, acting for Mr. Moore ( handing a notice 
to the Witness ) ? — Yes. 

74. Where did you post them ? — In different 
parts of the town within the borough. 



75. Did you see them up afterwards yourself? 
— I did. 

76. Did you post many of them? — I did; in 
every public place in the town. 

, 77. W as that before the polling ? — That was 
before the polling, before and on the morning of 
the 11 th. 

[The Witness withdrew. 



Martin Dillon, sworn ; Examined by Mr. Ryan. 



78. Were you employed on the day of the 
polling to distribute notices ? — I was. 

79. At what booth ? — I was at the polling booth 
in this town. 

80. Had you many of these notices with you ? 
—I had. 

81. What did you do with them ? — I gave them 

Michael Hogan, sworn ; 

83. Do you remember the day of the election ? 
—Yes. 

84. Were you in Mullinahone? — I was. 

85. Had you a number of these notices with 
you ? — Yes. 

86. Did you distribute these notices to the 
voters as they were coming in to vote? — Yes. 

87. Before they voted ? — Yes. 

88. I see that about 198 polled in Mullinahone ; 

Matthew Langley, sworn ; 

92. Were you acting as the inspector for Mr. 
Moore in the Ballynonty district? — Yes. 

93. Ballynonty is a polling place ?• — It is. 

94. Did you post any of these notices ? — I got 
them posted. 

95. Did you see them up yourself? — I did; I 
saw them up at Maglass, and I saw them up in 
the town of Killanaule. 

96. Was that before the polling ? — The day 
before ; and I saw them then posted in Ballynonty 
the day of the election. I got them posted ; they 
were posted at other places. 

97. Do you know a man of the name of John 
Ryan ?— I do. 

98. Did you see Ryan distributing them to 



to each elector, according as he came in, no matter 
who they were. 

82. About how many do you suppose you dis- 
tributed ? — To all that voted, I trunk, with the 
exception of four. 

[The Witness withdrew. 
Examined by Mr. Ryan. 

did you distribute them to a great many of those ? 
— I do not think any of them took them. 

89. Did you offer them to them ? — I gave them 
to them. 

90. Did you offer them to all that came in ? — 
I did. 

91. Some of them took them, I suppose? — 
They took them and put them in their pockets ; 
they did not read them. 

[The Witness withdrew. 



Examined by Mr. Ryan. 

voters as they voted ? — I did ; I was standing 
by ; he did it by my directions. 

99 . I believe you circulate yourgelf pretty 
widely in the county ? — I do. 

100. Did you hear much of this disqualifica- 
tion before the election ? — Indeed I did, and I 
heard it very much discussed. 

101. Do you know a good many of the voting 

classes ; I mean the farmers ?- — I do ; I know them 
ail. , 

102. Did you hear it discussed among them, 

too?— I did; all the people said that they knew 
what the notices were about, a great many of 
them. , 

[The Witness withdrew. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




TRIAL OF THE TIPPERARY COUNTY ELECTION PETITION. 



15 



J ohn Ryan, sworn ; Examined by Mr. Ryan. 



]03. Were you employed by Mr. Langley 
for Mr. Moore in the Ballynonty district ?— I 

Wa j04. Do you remember the day of the polling ? 
1 do- 

105. I see that in Ballynonty about 208 voters 



polled ; did you give them in any of those notices 
on the day of the polling ? — To every voter be- 
fore he voted ; I posted them at Maglass, Kille- 
naule, and Ballynonty. 

[The Witness withdrew. 



J. Ryan. 

ig May 
1875. 



Dermot O’Donohue, sworn ; Examined by Mr. Ryan. 



106. Were you acting as inspector for Mr. 
Moore in Mullinalione ? — Yes. 

107. Did you yourself get any of those notices ? 
—Yes. 

108. Did you post them ? — I posted two on 
the court house door at Mullinahone before the 
poll was opened. 

109. Was it near the polling booth ? — It was, to 
every voter who passed by to get in. 

110. Before the voters came to the poll. Do you 



know a man of the name of Hodgen ? — I met him -D. 

that day for the first time. O' Donohue. 

111. Do you know the man ? — Yes. 

112. Did you see him handing these notices to 
the voters as they came in ? — He and I sat side 
by side, and as each voter came to vote, and be- 
fore he got there, this boy handed him one of the 
notices. 

[The Witness withdrew. 



"William Napier, sworn; Examined by Mr. Ryan. 



113. Have you a son called James Napier ? — 
I have. 

114. Were you both employed by Mr. Honner 
for Mr. Moore at the time of the election ? — 
Yes. 

115. Before the election was held, did you, and 
did your son to your knowledge, post any of these 
notices ? — I got them from Mr. Vowles on the 
morning of the polling, and I remained in the 
court the whole day with him as personating 
agent; and I could not get anybody but my son 
to post them, and he posted some of them. 

116. Did you see them up yourself? — I did. 

117. Did you see your son handing them to 
any of the voters ? — N 0, not inside ; but I was 



handing them to some of the voters and Mr. W. Napier. 
Yowles before they passed to the voting at all. 

Cross-examined by Mr. Dillon. 

118. Are you a voter for the county yourself? 

— No. 

119. You have read the notice, I presume ? — I 
have. 

120. Did you know what was meant by the 
assertion that Mr. Mitchel was 911 alien; were 
you aware that Mr. Mitchel was bom in Ireland? 

— I did not know where he was born ; I did not 
hear that he was, and I never' seen Mr. Mitchel 
in my life. 

[The Witness withdrew. 



Cornelius Kirby, sworn; Examined by Mr. Ryan. 



121. Were you acting for Mr. Moore at the 
last election ? — Yes. 

122. In the town of Tipperary ? — Yes, in the 
town of Tipperary. 

123. I believe there were two booths in that 
polling place ? — There were. 

124. Did you get a number of these notices for 
the purpose of distribution ? — I did. 

125. Did you post any of these ? — No. 

126. You handed them to the voters ? — Yes. 

127. Do you remember the day of the polling? 
— I do. 

128. As the voters came in, did you hand these 
notices to them ? — I did. 

129. Before they got their voting papers?— 
Before they got their voting papers. 

130. Did you distribute a great number of 
them?— I did; all I had. 

131. Did you see any of these posted yourself? 



— I did, as I was going up to the court-house, in q % Kirby. 
the most conspicuous parts of the town. 

Cross-examined by Mr. Dillon. 

132. You read the notice yourself ? — Yes, I 
did. 

133. Did you understand what was meant by 
Mr. Mitchel being an alien ; do you know what 
an alien is ? — I do ; it means that he was an 
exile. 

134. Did you interpret it as meaning that he 
had voluntarily and under no disability become 
naturalised in a foreign State ?— I did not. 

Re-examined by Mr. Ryan. 

135. Did you understand that the meaning of 
the notice was that he could not be duly elected ? 

I did. 

[The Witness withdrew. 



Eugene Brennan, sworn ; Examined by Mr. Ryan. 

136. Were you employed on Mr. Moore’s 138. Did you hand any of these to the voters £ . Brennan . 

behalf at the election in Tipperary ?— Yes. as they came in ?— Yes, a great number. 

137. Had you a number of these notices ? — 139. Was it before they came to the poll to 

Yes. vote? — Yes. 

241, c 3 14q. Did 
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IS, Brennan. 
19 May 

1875- 



S, Cradock. 



W. Ryall. 



R. Wahl i. 



140. Did you see any of these notices posted in 
the town? — No, I took no notice of them. 

141. But you handed a great number to the 
voters ? — I did. 

Cross-examined by Mr. Dillon. 

142. Did you read this notice before you 
handed it to the voters ? — I did. 

143. Do you know what an alien is ? — Of course 
I do ; a man convicted, of course. 

144. A felon ? — Yes. 

145. That is what you understood when you 
heard that Mr. Mitchel was an alien ? — Of 
course. 



146. Did you think that the voters understood 

better than you do what was meant by Mr. 
Mitchel being an alien? — I could not exactly 
say. _ J 

147. But you think it meant that he was con- 
victed of felony ? — From what I have read ; I 
could not say, of my knowledge, that the gentle- 
man was, and I was sorry that I was under the 
necessity of doing it. 

Re-examined by Mr. Ryan. 

148. You know what being convicted of felonv 

is ?— I do. 3 

[The Witness withdrew. 



Samuel Cradock, sworn ; Examined' by Mr. Ryan. 



149. Were you employed to post or to distri- 
bute some of these notices in Tipperary? — I 
was. 

150. Did you do so? — Yes, I did. 

151. Did you see them up in the morning after- 
wards ? — I did. 

152. And through the day? — I did. 

153. Did you post them in different parts of the 
town? — I did, and half a mile outside the town. 



William Ryall, sworn 

157. Were you acting on Mr. Moore’s behalf 
at the last election in Cashel ? — Yes. 

158. That is a polling-place for the county ? — 
Yes. 

159. Had you a number of these notices fur- 
nished to you ? — I had. 

160. Did you yourself hand any of these 
notices to the voters as they came up ? — I did. 

161. Did you do so to a considerable extent? 
I did ; every voter that came in I handed them 
one before voting. 

162. Did you see any of these yourself posted 
in the town ? — No. 

163. You were in the booths, I suppose ? — I 
was in the booths. 

164. As they came up before they voted, you 
handed them these notices ? — Yes, to every one. 

Cross-examined by Mr. Dillon. 

165. You were acting as agent for Mr. Moore? 
— Yes. 

166. You read this notice, of course? — Yes. 



Cross-examined by Mr. Dillon. 

154. Did you read the notice before you gave- 
it to the electors ? — I did. 

155. What is “ an alien ” ? — Here is a notice 
(producing a notice'), and I handed such as that. 

156. That notice states that Mr. Mitchel was 
an alien ; do you know what is meant by his 
being an alien ?— I do not, indeed, and I do not 
care. 

[The Witness withdrew. 

Examined by Mr. Ryan. 

167. Can you tell me what an alien is ?— -It 
does not belong to our laws at all. 

168. Did the statement contained in that notice 
that Mr, Mitchel was an alien inform you that 
he had become naturalised in a foreign country? 
— Yes. 

169. You knew from that that he had become 
naturalised in a foreign country ? — I saw it in 
the papers ; I saw it everywhere. 

170. Are there any other kinds of aliens 
except those who have become naturalised in a 
foreign country ? — I do not know. 

171. Do you know any difference between a 
statutory alien and an ordinary alien? — I do not. 

Re-examined by Mr. Ryan. 

172. I will engage you know what being 
transported is ? — Yes, I do. 

173. Do you think that there is a man in Tip- 
perary who would not know what being trans- 
ported meant ; do you understand that? — I think 
I do. 

[The Witness withdrew. 



Richard Walsh, sworn; Examined by Mr. Ryan. 



174. Were you acting for Mr. Moore at the 
last’ election ? — Yes. 

175. Were you in the Cashel district? — Yes. 

176. Had you a number of these notices? — I 
had. 

177. Did you post them ? — I posted them in 
the town of Cashel and the suburbs of it. 

178. Did you post many of them? — I did. 

17 9. Did you do that before the polling began ? 



Cross-examined by Mr. Dillon. 

180. Can you tell me in the first place what an 
alien is? — A man who is guilty of treason-felony- 

181. That was the fact, the knowledge of 
which was brought home to your mind by t e 
statement that Mr. Mitchel was an alien ? -fes. 

[The Witness withdrew. 
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John Thomas Luther, sworn ; Examined by Mr. Ryan. 



182. Were you acting on Mr. Moore’s behalf 
at the last election for this county ?— Yes, at 
Golden. . 

183. That is a polling place ?— 1 es. 

184. Had you a number of these notices fur- 
nished to you?— Yes. 

185. Did you, as voters came to the poll, 
before they voted, hand these notices to them ? — 

I had them posted throughout the town of Gol- 
den, and I handed several of them myself to 
the voters as they came up for voting, and 
before they received the voting ticket ; and a man 
in my employment, a civil bill officer, handed all 
the others by my directions ; I was present. 

186. And that was done to all the voters 
before they actually voted ?— Yes. 

Cross-examined by Mr. Dillon. 

187. Did you know that Mr. Mitchel was 
bom in Ireland? — Yes; I saw in the paper that 
he was born in Ireland. 

188. He was generally looked upon as ah 
Irishman? — Yes. 

189. — He had stated himself that he was a 
native of the County Down ? — I read his “ J ail 
Journal,” and I was bound to believe that such 
was the case. 

190. — He was generally regarded as an Irish- 
man, was he not ? — Yes. 

191. Do you believe that the statement in this 
notice that he was an alien, brought home to the 
minds of the electors the fact that he had volun- 
tarily become the naturalised citizen of a foreign 
country? — After the exhibition of cultivation 
which we have seen to-daj', I should be inclined 
to question whether they knew very much about 
it from the notice. 

192. Without any reference to their cultiva- 
tion, do you think that to ignorant men the state- 
ment that he was an alien brought home to their 
minds the knowledge that he was the naturalised 
citizen of a foreign state ? — I must candidly say 
that I do not think so. 

193. Had the inhabitants of the county any 
knowledge whatever of the fact except ifrom this 
notice? — I think they had. The Irish people 



now are a very reading population ; in fact, hardly J, T 
any one is unacquainted with the facts of every 
day, and it was a subject which caused a great ^ 
deal of interest at the time ; I think every one 1 
almost in the county either that was able to read 
himself, or who listened to others, informed him- 
self fully of these facts. 

194. Did any of the papers that you read at 
the time contain a positive statement that Mr. 
Mitchel had become naturalised in a foreign 
state ? — I think so. 

195. Could you swear that that statement was 
made in any paper at the time ? — I think the 
“ Nation,” if I do not mistake, had it. 

196. That is your impression ? — That is my 
impression. 

197. Can you swear positively to that? — 
Certainly not. 

Re-examined by Mr. Ryan. 

198. Can yon bring to your mind reading the 
Cork lecture ? — I only read a portion of it. 

199. Did you read the “Jail Journal”? — I 
read the “Jail Journal ” with great interest from 
beginning to end. 

200. Did that bring to your mind that Mr. 
Mitchel was naturalised in a foreign .state ? — 
Unquestionably ; I only read a portion of the 
lecture. 

201. Mr. Dillon.] Are you aware that the 
“ Jail Journal ” ends when Mr. Mitchel reached 
America, and that there is nothing at all about 
his living in America there ? — I mustbe mingling 
the lecture along with the “ Jail Journal.” 

202. Do you mean to swear that you saw in 
the “Jail Journal” any statement as to Mr. 
Mitchel having become naturalised in a foreign 
state ? — To the best of my belief I did. 

203. You will not .swear it? — No; I will not 
charge my mind in that manner, but it is my 
belief that I did. 

204. Mr. Ryan.] However you acquired the 
information, you have acquired the information 
that he was naturalised in America? — Certainly. 

[The Witness withdrew. 



Patrick Keating, sworn ; Examined by Mr. Ryan. 



205. Were you acting for Mr. Moore, or em- 
ployed by him at the Golden polling place at the 
last election ? — Yes. 

206. Had you any of these papers?, — I had. 

207. Did you hand them to the voters ? — I did. 

208. Before they voted ? — Before they voted ; 
and I posted them on the walls. 



209. Did you hand many of them ? — A great P. 
deal of them. 

210. Did you see them after you had posted 
them on the walls ?— Some of them were pulled 
down. 

211. But whatever were left there you saw ?— 
Yes. 

[The Witness withdrew. 



John Carroll, sworn; 

212. Were you employed on Mr. Moore’s 
behalf at the last election ? — Yes. 

213. Had you a number of these notices with 
you ?— I had. 

2 14. Did you post any of these notices ? — I did. 
16. Was that in the Ballyporeen district? — 

241. 



Examined by Mr. Ryan. 

216. Where did you post them? — On the 
court-house v^all. 

217. Is that where the voting takes place?— 
Yes. 

218. Did you post them elsewhere? — Yes; in 
the most public places ; on the fire-escape house. 

21 9. 'Was this before the voting ?— Y es. 

c 4 220. On 
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J. Carroll. 

13 May 
1875. 



220. On the day of the voting had you a num- 
ber of these with you ? — I had, and I gave them 
out to the voters, 

221. As they came up to vote ? — Yes. 

222. Was it before they voted ? — It was before 
they voted. 

223. Did you do that to many voters?— A 
great many. 



Cross-examined by Mr. Dillon. 

224. Wore you aware that Mr. Mitchel wj 
become naturalised in a foreign state ?— No 

225. You did not know of that ? — No. 

226. The statement that Mr. Mitchel was an 
alien did not inform you that he had become 
naturalised in a foreign state ?— No. 

[The Witness withdrew. 



Henry Price, sworn ; 

H. Price. 227. Were you acting for Mr. Moore in the 
polling district of New Inn? — Yes. 

228. At the last election ? — I was. 

229. Had you a number of these printed 
notices with you ? — I had. 

230. Did you post, any of these notices ? — Yes. 

231. Where did you post them? — Through 
the village of New Inn, and bordering about. 



Examined by Mr. Ryan. 

232. Did you post them in conspicuous public 
places ? — Yes. 

233. W as that before the voting began ? Yes • 

the day before and the morning of the voting. 

234. Did you hand any of these notices to the 
voters as they came up to vote ? — Yes. 

235. Did you hand in any of them? — To every 
man that came up. 

[The Witness withdrew. 



Nicholas Wilkinson, sworn; Examined by Mr. Ryan. 



N. Wilkins on, 236. Were you acting for Mr. Moore in the 
Bansha polling district ? — I was. 

237. Were you furnished with a number of 
these notices ? — I was. 

238. On the day of the polling did you hand 
any of these printed notices to the voters as they 
came up ? — I handed one to each of them. 

239. I see that 93 voters polled there ; was 
that done before they voted ? — Before they voted. 

240. Had you anything to do with the posting 
of tliem-ln the town ? — No. 

241. Did you see any of them posted ? — I did 
not ; I handed them to each voter as they came 
to the poll. 

242. And before they voted ? — Before they 
voted. 

Cross-examined by Mr. Dillon. 

243. At the time you served these notices 
were you aware of the fact that Mr. Mitchel had 
become naturalised in a foreign state, and was 
therefore to be regarded as an alien ?— I believed 
so. 



244. Had you seen any positive statement 
whatever of any kind to that effect? — Yes; I saw 
these notices, and I saw it in the papers. 

245. Had you seen it elsewhere ? — I cannot 
say that I had. 

246. Can you swear that you had seen a posi- 
tive statement, even in a newspaper, that Mr. 
Mitchel had become naturalised in a foreign 
state ? — I can. 

247. Could you tell me the name of the news- 
paper ? — I could not tell you the name of it just 
now. 

248. Have you ever read the Act of Parlia- 
ment under which it is now asserted that he is 
an alien ? — No. 

249. You never saw a statement of the fact 
that he had taken out his naturalisation papers in 
any foreign state? — I have seen no statement in 
the papers, but the general rumour that was an 
alien. 

250. But you cannot say that that was proved ; 
that you had any positive knowledge of it ? — No. 

[The Witness withdrew. 



John Galvin, sworn; Examined by Mr. Ryan. 



251. Were you acting for Mr. Moore at the 
last election ? — -Yes. 

252. In the Bansha district? — Yes. 

253. Had you a number of these printed 
notices ? — I had none of them ; Mr. Wilkinson 
distributed them himself. 



254. You did not distribute auy ? — No. 

255. Did you see Mr. Wilkinson do it? — I 
did. 

256. Did you see any of them posted in the 
town ? — No. 

[The Witness withdrew. 



Martin Grace, sworn ; Examined by Mr. Ryan. 



M. Grace. 



257. Were you employed in the Nenagh 
district at the last election ? — I was. 

258. For Mr. Moore? — Yes. 

259. Had you a number of these notices given 
you ?— I had. 

260. Did you post any of them? — I' did. 

261. In the town of Nenagh? — On the court- 
house. 

262. Was that before the voting?— In the 
commencement. 



263. At the morning or the evening before ? 
— The morning before. 

264. Had you a number of these as the voters 
were coming to the poll during the day ? — I had. 

265. Did you hand a number of these notices 

to the voters as they came up, before they voted? 
I did. • * 

266. Did you hand a great number of them ? 

—I did. 

267. Aud 
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267. And that was done before they voted? — 

4 268? Were there two booths in Nenagh? — 
There was. . 

269. You were m one booth r — JL was. 



270. Who was the man doing the same thing 
in the other booth, was it Duggan? — No, I think 
it was Leeson — no, I think it was Mr. McGrath. 

[The Witness withdrew. 



M. Grace. 

ig May 
1 875-' 



Philip McGrath, sworn ; Examined by Mr. Ryan. 



■ 271. Were you acting on Mr. Moore’s behalf 
"in one of the booths at Nenagh at the last elec- 
tion ? — I "’os. , „ , . , 

272. Had you a number ox those printed 

notices?— Yes. 

273. As the voters came to the poll, did you 
hand those notices to them?— Yes, I distributed 
about 30 or 40, and my brother distributed a 
good many more. 

274. In your presence ? — Yes, that was in No. 2 
booth, 

275. You were in No. 2 booth, and Grace was 
in No. 1 ? — Yes. 



277. Was the knowledge of that fact conveyed p t McGrath. 

to your mind by the statement that he was an 

alien? — Not before I read one of those notices. 

278. Did the notice that he was an alien in- 
form you, or did you know from that notice, that 
he had taken out his naturalisation papers, or be- 
came a naturalised citizen of a foreign State ? — I 
did not know that he had taken out his naturali- 
sation papers any more than I read it in the 
notice. 

'279. What did you understand by the state- 
ment that he was an alien? — That he was a 
foreigner. 



Cross-examined by Mr. Dillon. 

276. Were you aware of the fact, at the time 
of the election, that Mr. Mitchel had become 
disqualified by having become naturalised in 
America ? — I was not. 



Re-examined by Mr. Ryan. 

280. Did you understand by the whole of that 
notice that he was disqualified for being a Mem- 
ber of Parliament? — I did. 

[The Witness withdrew. 



Edmund McGrath, sworn ; Examined by Mr. Ryan. 



281. Were you acting with your brother who 
has just gone down off the table, in booth No. 2, 
at Nenagh, during the last election for Mr. 
Moore ? — Yes. 

282. Had you a number of those papers ? — I 
had. 

283. Did you hand them to the voters as they 
came to the poll? — Yes. 



284. And before they voted ? — Before they E. McGrath. 

voted. 

285. Did you hand to them a considerable 
number of them ? — A good deal ; I think about 
60 or 70. 



[The Witness withdrew. 



James D’Altera Dowsley, sworn ; Examined by Mr. Ryan. 



286. Were you engaged on Mr. Moore’s be- 
half at the last election ? — Yes. 

287. Had you a number of those notices? — 
Yes. 

288. What district were you in? — I was in- 
spector at Carrick-on-Suir. 

289. Did you hand any of those notices to the 
voters as they came up ? — To every one as they 
came up, and I also gave to a man named Car- 
rick, who is here, a number of copies to post 
about Carrick-on-Suir. . 

290. Did you yourself see them posted up ? — 
I did not ; but I was the whole day in the booth, 
and I handed one of those papers to every voter 
before he voted. 

Cross-examined by Mr. Dillon. 

291. Can you tell me what an alien is ? — Cer- 
tainly I can. An alien is a person bom in a 
foreign State, or a person denaturalised under a 
recent Act of Parliament. 

292. May I ask you whether you have recently 
learned that definition? — Certainly not; I was 
aware of it at the time. 

- ,293. Had you any knowledge at the time, of 
the fact that Mr. Mitchel had become naturalised 
in America? — I heard it from general report. 

294. It was just that. People thought that he 
^ight have done so ? — I heard it rumoured. 



295. Is it your belief that the statement that J. D’Altera 
he was an alien, informed the electors to whom Dowsley. 
the notice was handed, that he had become — 
naturalised in America ? — I would have con- 
sidered so, but for the evidence which has been 

given by some parties on this table to-day. 

296. You would have considered that the 
statement “ He is an alien,” informed them that 
under the Naturalisation Act of 1870, Mr. Mit- 
chel had become naturalised in a foreign State, 
and was therefore to be regarded as under the 
incapacities of an alien ?— No. 

Re-examined by Mr. Ryan. 

297. Do you think that they became aware by 
the notice, that he was not a person who could 
be elected as a Member of Parliament ? — Cer- 
tainly. 

298. Do you think that they had any know- 
ledge of the fact of his having become inca- 
pacitated, except so far as was conveyed by this 
notice ? — As well as my memory serves me, I re- 
collect reading a statement in the papers, or some 
argument upon the subject. 

299. But no positive statement as a fact that 
he had become so ? — I cannot say that I did. 

[The Witness withdrew. 

D 
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Wild I AM Sheady, sworn ; Examined by Mr. Ryan. 



W. Sheady. 300. Were you in Carrick on the day of the 

election? — Yes. .. 

19 May 301. Were you employed for Mr. Moore?— 

1875. ^302. Had you a number of those notices ? — I 

' 303. Did you post those about Carrick? — 

Yes. 



304. Where abouts did you post them?— 
About the court-house and the station-house, and 
the most particular places. 

305. W ere you distributing them in the booths? 
— No, I was not employed there. 

[The Witness withdrew. 



George A. Lee, sworn ; 



Examined by Mr. Ryan. 



G A Lee. 306. Were you acting as Inspector on Mr. 
' Moore’s behalf in the Newport polling district? 

Y es. 

307. Had you a number of those notices with 
you? — Yes. 

308. Do you remember the day of the polling ? 
—Yes. 



309. Did you hand those papers to the voters 
as they came up to vote ? — I did, to each voter 
that came up, before they got the ballot papers. 

310. Did you see any of them posted ? — No, I 
was engaged in the booth. 

[The Witness withdrew. 



Joseph Gleeson, sworn ; Examined by Mr.\Ryan. 



J. Gleeson. 311. Were you acting in the Toomevara dis- 
' trict for Mr. Moore at the last election ?— Yes. 

312. Had you a number of those notices with 
you ? — I had. 

313. Do you remember the day of the polling ? 
—Yes. 

314. Did you hand those notices to the voters 
as they came up to poll ? — I handed about 20. 

315. Was that before they came to vote? — 
Before they got the ballot papers. 

316. You said that you gave about 20 of them ; 
how was it that you then ceased to hand them ? — 
Because there was an objection made by some of 
the voters for handing them in the booth. 

317. What did you do with the rest? — Another 
man took the rest, and stood outside the door. 

318. Was that a man of the name of Maher ? 
—Yes. 



319. Did you see him handing them? — I did 
not ; I could not see him handing them. 

320. It was not you that gave them to him, I 
think, but Mr. Kennedy ? — Yes. 

321. Did you see him hand them? — Yes. 

322. An objection was made to your giving 
them in the booth, and then Mr. Kennedy banded 
them to Maher to distribute them outside ? — Yes. 

323. Who raised the objection, as well as you 
remember ? — I think his name was Mr. Willing- 
ton. 

324. Did the sheriff’s deputy rule the objec- 
tion, or what did he do about it ? — I think he 
ruled the objection. 

325. That you should give them outside?— 
Yes. 

[The Witness withdrew. 



John Maher, b worn; Examined by Mr. Ryan. 



J. Maher 326. Do you remember the day of the polling 
, ’ in Toomevara ? — Yes. 

327. Wei’e you in the booth when the objection 
was made to Gleeson’s handing the papers? — 
Yes. 

328. In consequence of that objection, do you 
recollect a number of papers being handed to 
you ?— Yes. 

329. By Mr. Kennedy, acting for Mr. Moore ? 
— Yes. 



330. What did you do with those papers? — I 
stopped outside the door of the booth and handed 
them to each voter, according as they came up. 

331. About how many, in round numbers, do 
you think you handed to the voters ? — I think I 
handed about 40 or 50. 

[The Witness withdrew. 



Stephen Coppinger, sworn; Examined by Mr. Ryan. 



S. Coy-ginger. 332. In what district were you acting for Mr. 

Moore at the last election ? — Boms O’Leigh. 

333. That is a polling place? — Yes. 

334 Were you furnished, on Mr. Moore’s be- 
half, with a number of these notices ? — Yes. 

335. Do you remember the day of the polling ? 
— Yes. 

336. Did you hand any of those notices to the 
voters as they came up ? — I first directed a man 
called Gleeson to hand them, and he commenced 
handing them, until an objection was made by the 



sheriff’s deputy to his serving them in the cour- 
I then sent Gleeson outside the door of the court- 
house, and he continued to serve them there 101 
some time, and then a crowd collected round nun, 
and he was mobbed to some extent, and he was 
afraid to persist. Then I took the notices myseii 
into the coart-house, and served the remainder 
the notices on the voters myself for the rest ottne 
day, telling the sheriff’s deputy to take whatever 
action he might think proper. 

Cross-examined 
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Cross-examined by Mr. Dillon. 

337 At the time you served these notices, had 
L nii v knowledge that Mr. Mitc-hel had become 
[naturalised citizen of the United States ?— I had 

. I understood that he was no longer a citizen 
Jf t iii s country, but what legal formalities had 
been observed, I never considered. . 

338. Did the statement that lie was an alien m 
-y way bring home to your mind knowledge of 
the fact that he had become a naturalised citizen 
of the United States?— I never considered it. 

339. Were you aware of any distinction be- 
tween the position of a statutory alien, and an 
alien pure and simple 1—1 have considered it 
within the last half hour ; but I do not think that 
before I ever considered it. 

340. You do not think that the statement that 
Mr. Mitchel was an alien brought home to the 



minds of the electors a knowledge of the fact S.Coppinger. 

' that he was a naturalised citizen of the United 

States? — Not that he had become legally natu- 19 May 
ralised; hut I think they would have all under- 1 875. 

stood, if they had considered it, that inasmuch as 
he had ceased his connection with this country, he 
was no longer eligible for election. 

341. That is to say, that all would Lave under- 
stood that the mere fact of his living in America 
would have made him ineligible for election ? — 

Not only the fact of his living in America, but 
also the circumstance under which he got there. 

342. That is, his conviction for treason-felony ? 

— Yes, partly that. T do not suppose that many 
of them ever considered the point of his having 
become a naturalised citizen of America. 

[The Witness withdrew. 



William Gleicson, sworn; Examined by Mr. Ryan. 



343. Were you acting under the directions of 
Mr. Coppinger at the last election, in the polling 
district of Boms O’JLeigh ?— Yes. 

344. Do you recollect getting a number of 
notices from Mr. Coppinger? — Yes, I did. 

345. What did you do with them when you 
(rot them; did you baud them to the voters ? — I 
did, and posted them. 

346. About Borris O’Leigh ? — Yes. 

347. Do you remember the sheriff’s deputy 
obliging you to go out of the booth ? — Yes, 1 do. 



348. Did you continue to hand them outside rT r 

the door to the voters ?-I did. W ' 

349. Did you see Mr. Coppinger afterwards 
handing them in the booth to the voters before 
they voted? — Y r es, I did. 

350. Did you see any of these notices posted 
through the towns. You posted them yourself? 
—Yes, I did. 

[The Witness withdrew. 



John Usher, sworn; Examined by Mr. Ryan. 



351. Do you remember the last election? — 
Yes. 

352. Were you acting for Mr. Moore in the 
Templemore district ? — Yes, your worship. 

353. Had you a number of these notices? — I 
had, your worship. 

354. Did you hand them to the voters as they 
came into vote? — I did, sir, as they came up, and 



I posted some of them inside the market- house, John Usher. 
and some of them outside it. 

355. Did you hand them to each voter as he 
came in? — I did, your honour. 

356. And you posted a number of them? — I 
did, my lord. 

[The Witness withdrew. 



John Murphy, sworn ; Examined by Mr. Ryan. 



357. Were you acting for Mi - . Moore in the 
Ardfinane district? — Yes. 

358. That is a polling place ? — Yes. 

359. Do you remember the clay of the election ? 
—I do. 

360. Had you a number of these notices given 
to you ? — I had. 

361. Did you post any of them? — I posted 



them in the morning early before the polling J. Murray. 
began. 

362. Were you employed to serve them, too ? 

-No. 

363. Did you post many of them? — Through 
the whole village. 

[The Witness withdrew. 



Richard Moore, sworn; Examined by Mr. Ryan. 



364. Were you acting for your brother, Cap- 
tain Moore, in the Ardfinane district at the last 
election? — I was. 

365. Had you a number of these notices given 
to you? — Yes, several. 

366. Did you hand them to the voters before 
they came up to vote? — Yes, I handed one to 
each of the voters in the polling booth. 

367 . Did you see any of these notices posted ? 
•““-On-my way to the polling booth I saw several 
posted up on the gates and places and walls ; 
they were posted up there, but I did not see 
them elsewhere. 

368. You saw them up ? — Yes, I saw several 
of them. 

214. 



Cross-examined by Mr. Dillon. 



R. Moore. 



369. I presume you read these notices ? Yes, 
I read them, and I also read portions of them to 
some of the electors as they came in. 

370. Were you aware at the time you served 

these notices that Mr. Mitchel had become a 
naturalised citizen of the United States ? 1 es, 

most certainly. • , . T ^ • i, t 

• 371. How did you learn that fact? — 1 think 1 
learned that fact when he came over to this 
country last year ; I saw it m “ The Standard, 
or “ The Times,” I forget which. I was in the, 
States last year, and 1 know he was. 

■379 Do vou think that the statement that he 
d 2 was 
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was an alien brought it home to the minds of the 
electors as a public and notorious fact, that he 
had become a naturalised citizen of the United 
States ?— I think it did to the educated portion 
of the electors. 

373. Would you say that it did to the majority 
of the electors ?— That I cannot say. 

374. Do you think that the electors had pro- 
bably any knowledge of that fact outside of the 
notice ? — Yes, a great many of them. 

375. Had it been stated / positively in any 
newspaper? — Yes, I think I saw it in the 
“ Times ” or the “ Standard.” 

376. Do you think it likely that the majority 
of the electors read the “ Standard ” or the 
« Times ” ? — I do not think so, because the greater 
portion of the electors could not read or write ; 
so that they could not read it in the “ Times ” 
or the “ Standard,” or in any other paper. 

377. So that the electors had no knowledge of 
the fact except so far as it was read to them? — 
Yes; except that as they met in great numbers 
they would talk it over. 



378. Did you see it stated in any paper circu- 
lating in the county about the time of the elec- 
tion that he had become naturalised ? — My im- 
pression is that I did ; but I only came over from 
America a very few days before the election. I 
-do not recollect the paper I saw it in ; I dis- 
tinctly heard it on board the tug coming to 
Queenstown. 

379. Supposing that it was not known, doygm 
think that that notice would have informed the 
electors of the fact that he had become natural- 
ised in America? — I do not quite understand 
you. 

380. Do you think that the statement that he 
was an alien would have informed them of the 
fact that he had become a naturalised citizen of 
the United States ? — As I said before, to the 
educated portion I think it might. 

381. You would not swear that it would tothe 
majority? — No, I would not swear that. 

[The Witness withdrew. 



Robert Fehan, sworn ; Examined by Mr. Gibson. 



R. Fekun. 382. You were employed by Mr. Moore at 

’ ’ the last election; where were you acting for 

him r— At Borris O’Kane. 

383. Were you employed in serving notices 
on the electors as they came to the poll ? — Yes. 

384. Did you serve notices on each elector ? — 
N ot all. 

385. About how many? — Between 30 and 40. 

386. Who served the notices after you gave 
up ? — There was another man at the same time ; 
I was there all day. 

387. And those whom you did not serve did 
the other man serve?— Yes. 



388. What was his name ? — Bradley. 

389. Did you see any posted up through the 
town ? — I seen them posted on the court, at the 
place of polling. 

390. Did all the electors take the notices, or 
did any of them throw away the notices? — 
Several of them threw them away. 

391 . Did they say anything when they threw 
them away ? — That they knew it before. 

[The Witness withdrew. 



Thomas Carroll, sworn ; Examined^by Mr. Gibson. 



T. Carroll. 392. Were you employed for Mr. Moore, at 
Thurles, on the day of the election?— Yes. 

393. Were you employed there to serve 
notices for him upon the voters as they came up? 
— Yes. 

394. Did you serve notices on each of the 
voters as they came up, before they voted ? — 
Yes. 

395. Did you post any notices up ? — I did. 



396. How many did you post up ? — Two. 

397. How many booths were there in the 
town? — Two. 

398. You were acting in the one booth.— 
Yes. 

399. Do you know who was acting in the other 
booth ? — Dan O’Leary. 

[The Witness withdrew. 



Daniel O’Leart, sworn ; Examined by Mr. Gibson. 



D. O'Leary. 400. I believe you are the principal assist- 
— ant of Mr. Pennyfather? — I am. 

401. Were you employed for Mr. Moore on 
the day of the election ? — I was in booth No. 2. 

402. Did you serve these notices upon the 
electors as they -came up to poll ? — Not upon the 
entire, but upon 60 or 70. 

403. What was done with the other voters ? — 



There were some voters that came in that I knew 
they were going to vote for Mr. Moore, and I cli 
not serve them. „ T ... , 

404. Did you serve all the others ? 1 turn*. 
I did. 

405. Before they voted ? — Yes. 

[The Witness withdrew. 



William H. Hodgens, sworn ; Examined by Mr. Gibson. 



W.H. 406. You acted for Mr. Moore at Clough- 
Hodgen s. jordan, I believe, as inspector ? — Yes. 

407. Before the day of the polling, did you see 
, any of these notices posted up about Clough- 

jordan district? — I handed them to a man, and 
he put them up. 

408. Did you see them up on the day of the 
polling in conspicuous places? — Yes. 



409. Did you yourself serve any of the notices 

upon the voters ? — I served nearly all. . 

410. Did anyone else serve the others . T 

brother. - .c 

411. Did you and your brother serve each 0 
the voters with these notices as they came, up, 
and before they voted ? — Yes. 

[The Witness withdrew. 

L Charles 
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Charles J. Hodgens, sworn ; Examined by Mr. Gibson. 



412. You were acting with your brother at 
Cloughjordan on the day of the election, I be- 
lieve?— Yes. 

413. Did you see the notices posted about the 
town? — Yes. 



414. Did you see your brother serving notices 
upon the different electors as they came up ? — 
Yes. 

415. Did you serve them yourself? — Yes. 

[The Witness withdrew. 



William Reilly, sworn ; Examined by Mr. Gibson. 



416. Were you at Roscrea polling booth upon 
the day of the election ? — Yes. 

417. Is there one booth only in the town ? — 
Only one. 

418. You were at that all day " — l es 

419. Did you serve the different electors as 
they came up to vote?— Not all. 

420. How many did you serve?— I suppose 
about 100. 

421. Who served the other voters that you did 
not serve ?— I served as far as I had a supply. 

422. When the supply gave out, did you get 
any afterwards ? — I got no more after that. 

423. About what hour in the day did the sup- 
ply give out V — Very shortly before the polling 
closed. 



424. Could you form an idea of how many 
voted after the supply gave out? — Perhaps a 
dozen or a dozen and a-half. 

425. Did you tell them of the notice ? — It was 
generally well known. 

426. Did you see the fellows chatting about 
before they came up to vote ? — Yes. 

427. Talking about the alienage, and the 
felony, and the notices? — No, talking about the 
notices ; they seemed to be well acquainted with 
them, at any rate. 

428. Did the voters seem to be well acquainted 
with what was in the notices before they got 
them ? — A good many of them did. 

[The Witness withdrew. 



William IIemsworth, sworn; Examined by Mr. Gibson. 



429. Were you acting at the booth at Lorrha? 
—Yes. 

430. As inspector for Mr. Moore? — No, as 
serving notices. 

431. Did you serve the voters as they came 
up with the notices ? — With a great number. 

432. Who else was serving them along with 
you? — No one. 

433. Were there any posted about the polling 
booth ? — There was a plenty posted. 

434. Did you see them posted about? — No. 

435. Did you serve most of those who came 
up to vote at Lorrha ? — Almost every one, except 
some who refused to take them. 

436. Did you offer them to every one that 
came up ? — Every one, except towards the even- 
ing the last ran out. 



Cross-examined by Mr. Dillon. 

437. You read over the notice, I presume? — 
Yes. 

438. Were you aware of the fact that Mr. 
Mitchel had become a naturalised citizen in the 
United States ? — Not except that I imagined so. 

439. Would you say, as a matter of opinion, 
that the statement that he was an alien informed 
the electors that he had become naturalised in 
the United States? — I think so; they are 
generally a very intelligent class of people. 

440. Would "you swear that the majority of the 
electors understood that statement, that he was 
an alien, as meaning that he had become a na- 
turalised cititizen of the United States? — I 
would not swear so ; but that is my opinion. 

[The Witness withdrew. 



John Egan, sworn; Examined by Mr. Gibson. 



441; Were you at Lorrha on the day of the 
election ? — I was. 

442. For Mr. Moore? — Yes. 

443. Before the election, did you post notices 
about the town ? — The day before. 

444. Did you see them there on the morning 



of the election, conspicuously posted at out the 
town ? — I did not remark them the next day. 

445. Did you serve any of the notices on the 
day of the election?— I handed them over to Mr. 
Hemsworth. . 

[The Witness withdrew. 



Richard Hennessy, sworn ; Examined by Mr. Gibson. 



446. You were at Cahir on the day of the 
election, I believe ? — Yes. 

447. Were you serving notices for Mr. Moore? 
— I was. 

448. Had you posted any ? — No. 

449. Did you see any posted ? — I did not. 

450. You were, I suppose, inside the polling 
booth?— I was. 

241. 



451. Were you there all day ? — I was. 

452. Did you serve each of the voters as they 
came to the polling booth, before they voted ? — 

I did. 

[The Witness withdrew. 

After a short adjournment, 
d 3 William 
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William McLelland, sworn : Examined by Mr. Gibson. 



453. You were, I believe, at the Clogheen booth 
at the last election, acting for Mr. Moore ? — Yes. 

454. Did you post any of the notices about 
the town before the election ? — I did. 

455. In the conspicuous places ? — Yes. 

456. And besides the polling booth? — On the 
door, going in. 



457. Did you serve the notices as well?— 
Yes, all, except one or two. 

458. Upon each of the voters as they came in 

and before they voted ? — Before they voted. ’ 

[The Witness withdrew. 



Constable Ross Parks, sworn ; Examined by Mr. Gibson. 



459. You were stationed at the famous dis- 
tinct of Cappagh white ? — Yes. 

A 60. Did you see Mr. Wilson, a clerk of Mr. 
Bolton’s, a day before the election ? — I did. 

461. Do you know had he any of these notices 
with him ? — 1 do ; he had. 

462. Did he tell you that he had come to serve 
these notices ? — Yes ; there was some talk 
about it. 

463. What did you say to him with regard to 
the safety or the danger of posting these notices 
in Cappaghwhite ? — I expressed my belief that 
it would lead to a breach of the peace. 

464. If an attempt had been made in Cappagh- 
white to post these notices, or to serve them 
upon each voter as he came to the poll, what do 



you think would have been the result ?•— I think 
it would have been dangerous to do so. 

465. Did you say anything about the insuffi- 
ciency of the police force in Cappaghwhite to 

keep down riot if the notices were served? I 

do not quite recollect now. 

466. Was there a sufficient force in Cappagh- 
white to keep down riot, if riot had taken place ? 
— I think not. 

467. Did you warn them against serving 
notices ?— I cannot say that I went that far. 

Cross-examined by Mr. Dillon . 

468. As a matter of fact, notices were not 
served at Cappaghwhite ?— No, not to my know- 
ledge. 

[The Witness withdrew. 



Alexander Wilson, sworn: Examined by Mr. Gilson. 



469. I believe you are an assistant in the 
employment of Mr. Bolton ? — I am. 

470. Were you at Cappaghwhite at the last 
election, in March last ? — I was. 

471. Did yon come with any of these notices ; 
had you any of the notices with you ? — 1 had a 
large bundle of them. 

472. Had you an interview with constable 
Parks ? — I had. 

473. What did constable Parks say to you 
with regard to the desirability or possibility of 
posting notices in Cappaghwhite in regard to 
safety or danger? — He said that he did not be- 
lieve it would be safe to serve them. 

474. Was it in consequence of that that you 
did not serve notices, or post them in Cappagh- 
white ? — It was. 

John Levebon, sworn 

481. You were acting for Mr. Moore at the 
last election at Dundrum, I believe ? — Yes. 

482. Were you engaged in serving any notices 
upon the electors ? — Yes. 

483. Were you stationed in the polling booth ? 
— Yes. 

484. Did you serve them upon each of the 
electors as they came up, and before they voted ? 
— Yes. 

485. The same form of notice as you have seen 
here? — Yes. 



475. Did you attend during the polling? — I 
did. 

476. Do you know the number that voted in 
Cappaghwhite ? — I do not recollect ; I put it 
down on the back of my polling paper. 

477. About how many, to the best of your 
recollection ? — One hundred and eighty some- 
thing, I believe. 

478. About how many of those polled for Mr. 
Moore ? — I do not know. 

479. Did you go about Cappaghwhite the day 
before the election ? — It was late in the evening 
before I arrived. 

480. Did you go out in the town during the 
election ? — I was out once or twice in the town, 
but I did not care for going about much. 

[The Witness withdrew. 

; Examined by Mr. Gibson. 

486. Is that the form of notice ( handing a. 
printed notice to the Witness)? — Yes. 

487. Did you see any posted up about Dun- 
drum before the election ? — Yes. 

[The Witness withdrew. 

Mr. Dillon requested to be allowed to ask 
Mr. Honner a few questions. 

Mr. Justice Keoc/li granted the applica- 
tion. 



Joseph Honner, re-called; 

488. I believe yon prepared that notice 
which was served on the electors?— Yes, I did. 

. 4 89. I wish to ask you whether you had at the 
time you prepared that notice, any positive 



Cross-examined by Mr. Dillon. 

knowledge of the fact that Mr. Mitchel, had be- 
come naturalised in America, and had therefore 
become subject to the disqualification of an^lien . 
— I could not have positive knowledge, without 
proof ; 
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proof; I knew it by general report, and I be- 
lieved it. . 

490. You mean that, people thought it very 
likely that he had done so; did you see any 
positive statement anywhere that he had done 
so ?— I cannot say ; but I had read it, and I be- 
lieved it : I had no. doubt that he had become 
naturalised in America. 

491. But it was only a matter of opinion ; 

you had no positive proof of it? — As I have 
stated. , , , 

492. When did you acquire the knowledge that 



Mr. Mitchel had become a naturalised citizen of J . Homier. 

the United States: or how do you acquire it? — 

I do not think that I am bound to state that, J 9 May 

493. Had you acquired positive knowledge of 1 ^75- 
the fact at the time you drew up the notice ? — 

As I said before, 1 had not proof of the fact, 
but I had no doubt of the fact. 

494. But your having, no. doubt, rested merely 
upon general rumour, did it not ? — General ru- 
mour, yes. 

[The Witness withdrew. 



James Henry Davis, sworn ; Examined by Mr. Ryan. 



495. Are you in the Record Office ? — I am. 

496. Where the records are now kept ? — 

Yes. ...... 

497. Do you produce certain pleadings m an 
action of seditious libel, “ The Queen v. John 
Mitchel,” May 1848 ? — I do ; I produce the in- 
formations and pleas. 

498. Will you produce the pleas in abatement 
verified by affidavit by Mr. Mitchel? — 1 will 
(producing the documents). 

Mr. Ryan stated that the object of pro- 
ducing these documents was to prove the 
handwriting of Mr. J ohn Mitchel. 

Mr. Justice Keogh.'] These documents I 
understand to be put in as laying the founda- 
tion of a comparison of handwriting ; but it 
is not yet proved that these documents are 
in the handwriting of Mr. Mitchel at all. 



Mr. Ryan stated that he now proposed to J. H. Davis. 

S ut in the Roll of Attorneys from the 

Record Office, signed by Mr. Mitchel. 

Witness.] This (producing it) is the Roll 
of Attorneys of the Court of Queen’s 
Bench from 1821 to 1850 inclusive ; and the 
date of this particular signature is the 3rd 
June 1839, £c J ohn Mitchel, Lower Dominick- 
street.” 

499. Mr. Ryan.] That bears date Monday, 
the 3rd of June 1839, does it not? — Yes. 

500. There are two others ; what are they ? — 

They are under the same date. (The Witness 
pointed out the signatures.) 

[The Witness withdrew. 



Hill Irvine, sworn ; Examined by Mr. Murphy. 



501. You knew the late Mr. John Mitchel 
very intimately, I believe ? — Yes, I did. 

502. He was connected with you by family 
relationship, was he not ? — He was my brother- 
in-law. 

503. Do you know from himself or from mem- 
bers of his family, what was the date of his 
birth? — No, not to the day. 

504. But you know about the year in which 
he was born ? — Yes ; I heard the time mentioned 
here in the Court to-day, and I think that was 
correct. 

505. The 3rd Noveihber 1815? — Probably 
that was correct. 

506. He was the son of the Rev. John Mitchel, 
was he not? — Yes, he was. 

507. Do you know the maiden name of Mr. 
Mitchel’s mother ? — Mary Mitchel. 

508. You were acquainted with his hand- 
writing, I suppose ? — Y es. 

509. You knew that he had been admitted as 
an attorney, and that he resided in Lower 
Dominick-street, Dublin ? — I have no knowledge 
of it, but I believe so ; I have no reason to doubt it. 

The first signature to the Roll of Attorneys 
which had been put in, was pointed out to the 
Witness. 

Witness.] I think that that is his hand- 
writing. 

The second signature on the Roll was shoion 
to the Witness. 

Witness.] I think that also is his hand- 
writing. 

The third signature was then shown to lh e 
Witness. 

241. 



Witness.] I think that is his signature, Hill Irvine. 

but I am not so certain as I am of the other 

two ; I think that is his. 

The first signature to the Pleas was shown 
to the Witness. 

Witness.] I think that that is his haud- 
writing. 

The second signature to the Pleas was 
shown to the Witness: 

Witness.] I think that also is his hand- 
writing. There is a slight difference in 
that ; I am not so certain of that. The one 
I am pretty sure of, but I am not so certain 
of the other. 



510. Mi’. Justice Keogh.] You are sure of the 
signature to the affidavit ?— I believe so ; I do 
not swear positively ; I believe it is his hand- 
writing. 

511. Mr. Murphy.] You believe both to be his 
handwriting? — Yes, I believe so. 

5 12. Do you believe that (handing a photograph 
to the Witness ) to be a photograph of the signa- 
ture of Mr. Mitchel to an affidavit?— It is ex- 
tremely like it. In stating this as my belief as 
to his handwriting, it is not from a knowledge 
of the fact of my having seen him write it, but 
it is from comparing the signatures with letters 
which are believed to be in his handwriting ; I 
do not remember ever having seen him mute his 
name- 

SIS. You are acquainted with his handwriting 
through correspondence ? — Yes. 

514. You recollect, of course, the period of his 
conviction and sentence in 1848 ? — I do. 

D 4 515. Did 
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615. Did you hear from him after his arrival 
in New York ? — No, I did not. 

516. Did you see letters from him? — Well, ! 
cannot say exactly about that ; I heard of his 
being in New York, but I have no knowledge 
from letters, or from having seen letters exactly 
to that effect; I believe he was in New York. 

517. In conversation with himself, did he sub- 
sequently, after coming to Ireland, tell you of his 
arrival? — No; I had no conversation with him 
at all upon the subject. 

518. Did you ever see a copy of the book 
called the “ Jail Journal”? — Yes, 1 did. 

519. And you knew that to have been written 
by him ? — Yes, I believe so; I had the same sort 
of knowledge that anybody else had that read 
the “ Jail Journal” ; common belief I mean. It 
was believed to be his writing. 

520. Mr. Justice Keogh.'] Did you know from 
himself that he was the author of it? — No; I 
believe it, but I do not know it. 

521. Mr. Murphy .] Did you ever hear him 
speak of it? — No, I cannot say I did. 

522. I suppose you had naturally some con- 
versation with him about the matter ? — He was 
only over in Ireland a very short time, a month 



last summer, and about a fortnight in my house • 
and during all that time we had no talk of the 
“ Jail Journal.” 

523. Had you in the previous summer, in 1874 
any talk of it? — No talk of the “ Jail Journal”’ 
but I understood that it was his. 

524. Did you understand so from himself?— 
No, it did not come into the course of conversa- 
tion; but I have no- doubt that the “ Jail Jour- 
nal ” was written by himself, it was so very likeb 
his productions. 

525. _ Did he ever speak to you of his escape 

from Van Diemen’s Land? — Never. 1 

526. Have you got any letters at all that were 
written by him ? — I have two letters in my pos- 
session, but they were quite private family letters 
and had no connection with the subject at all. 

527. We should not desire to see them?— 
They would throw no light upon anything that 
has been talked of here. 

528. I am quite satisfied with any statement 

that you make in reference to them ? 

529. Mr. Justice Keogh.'] Was he the same 

gentleman who was returned for this county? 

Yes, l have no doubt of that. 

[The Witness withdrew. 



John Blake Gallagher, sworn ; Examined by Mr. Murphy. 



530. Yotr are the Editor of the “ Freeman’s 
Journal,” I believe ? — Sub-editor. 

531. Does that paper, to your knowlege, cir- 
culate largely in the county of Tipperary? — 
Yes. 

532. Could you tell us to what extent there 
are subscribers iu the county of Tipperary? — 
I could not say to what extent. 

533. Do you know that it circulates largely ? — 
What I would call largely, some thousands. 

534- Were you acquainted with the hand- 
writing of the late Mr. John Mitchel? — No. 

535. You recollect of course the first election 
that took place in February, for tli6 county ; you 
recollect the fact of Mr. Mitchel being returned 
at first? — Yes, I do. 

536. Do you recollect the occasion of the 
debate in the House of Commons in reference to 
it on the 18th of February ? — Yes. 

537. Have you any copies of your paper pub- 
lished subsequently to that date ? — l have the 
paper that I was called upon to produce ; it is the 
18th of March, I think. 



638. Have you any papers prior to that? — 
No, I produce no papers prior to that ; that was 
the only one that was mentioned. 

539. You are aware, of course, as a fact, of 
the announcement of the result of that debate, 
and the resolution, all appearing in your paper? 
— Yes. 

540. And being frequently referred to after- 
wards prior to the election ? — Yes. 

541. Are these copies of your paper for the 
18th of February ( [handing some papers to the 
Witness). 

542. Have you the paper of the 18th of 
March ? — I have ( producing the same). 

543. Is there a letter there from Newry, writ- 
ten on the 17th of March ? — Yes. 

544. Was that letter sent to you in manu- 
script? — Yes. 

545. Were you able to find the manuscript of 
it ? — Yes. 

546. Have you got it ? — I have ( producing the 
manuscript). 

[The Witness withdrew. 



Hill Irvine, re-called ; further Examined by Mr. Murphy. 



547. Will you tell me in whose handwriting 
the signature to that letter is ( handing the manu- 
script letter produced by the last Witness to this 
Witness) ? — He was so poorly at that time that 
it is not like his usual handwriting. 

548. Considering the delicate condition that 
he was in at that time, do you believe that it 
is his ? — I think that his brother, Mr. William 
Mitchel, could tell it more than I can ; from the 



state of health he was in, I know he was not fit 
to write in his usual way, and therefore from the 
mere name I would not say. 

549. But from the rest of it do you believe it 
to be his handwriting? — Under all the circum- 
stances, taking into account the state of health 
which he was in, I have no doubt that that is 
bis handwriting ; I mean the signature alone. 

[The Witness withdrew. 



J ohn Blake Gallagher, re-called ; further Examined by Mr. Murphy. 



550. That letter appears accurately in type 
here, I suppose ? — I presume that it does. 

Mr. Dillon objected to this letter being 
put in as evidence, on the ground that Mr. 



Mitchel had never been a party to this pe- 
tition because he died before it commenced ; 
he therefore submitted that Mr. Mitchel's ad- 
missions were not evidence against Mr. Ca- 
liallan. 

Mr. Murphy, 



Printed image digitised by the University of Southampton Library Digitisation Unit 




TRIAL OF THE TIPPERARY COUNTY ELECTION PETITION. 



27 



Mr. Murphy, contra, submitted that the 
only question was whether Mr. Mitchel, at a 
particular time, was a fit person to be elected ; 
and that whether an admission was made by 
Mr. Mitchel or by Mr. Cahallan did not 
signify as regarded the status or qualification 
of Mr. Mitchel. 

Mr. Ryan (on the same side) submitted 
that Mr. Cahallan was substituted as a re- 
spondent for Mr. Mitchel, and that as Mr. 
Cahallan could have no higher rights than 
Mr. Mitchel himself, admissions made by 
Mr! Mitchel must be received as evidence 
against Mr. Cahallan. 

Mr. Dillon, in reply, further contended 
that Mr. Mitchel was no party to the pre- 
sent petition, and that, according to the 
technical rules of evidence, his admissions 
were not admissible as evidence against Mr. 
Cahallan. In support of his argument he 
referred to the Borough of Horsham case, 
in 1 Power, Rodwell, & Dew. 

Mr. Justice Keogh.'] That was a case 
where Mr. Jervis, by his counsel, made an 
admissiou in order to stop the inquiry. 
There was very grave suspicion as. to whether 
the ground for stopping the Inquiry was not 
- to screen from the House of Commons gross 
treating and bribery that had existed in the 
borough of Horsham beforehand. I recol- 
lect the case perfectly. In that case the 
Committee said that they would require to 
have witnesses before they would stay the 
inquiry. 

Mr. Dillon also referred, in support of his 
contention, to Wolferstau on Election Peti- 
tions, and to the city of Carlisle case, in 
1 Power, Rodwell, & Dew. He con- 
tended that this inquiry was not equivalent 
to an ordinary action between parties, and 
that the question could not be decided upon 
the technical rules of evidence, but that the 
only authorities which could be acted upon 
were those of the Election Committees, and 
that those authorities were altogether in 
favour of the proposition that the admissions 
of the sitting Member should not be ac- 
cepted in any case as conclusive. 

' Mr. Murphy argued that in none of the 
cases cited was it suggested that the evi- 
dence was not admissible, apart from the 
question of the weight of the evidence. 

Mr. Justice Keogh.] Mr. Dillon has put 
the point very clearly and well, but I have 
no doubt that the admission of Mr. Mitchel, 
either before the election, or during the 
election, or after the election, is evidence 
on this inquiry. He was a candidate at the 
election, and therefore he was virtually a 
party to the cause ; and you will find in the 
very book which has been cited, viz., 
u Wolferstau on the Law and Practice of 
Election Petitions,” which I have before me, 
that it is laid down that though hearsay 
evidence is not admissible, “ Declarations of 
' a party to the suit are an exception to this 
rule; such being against his interest, the 
presumption is that they are true. . .Thus 
the declarations and admissions of petitioners 
or sitting Members are admissible against 
241. E 



them; so the declaration of a petitioner 
against the character of his own witness 
(Londonderry, P. & K. 277; C. & R. 253 ; 
Berwick (30th June 1820) ), has been 
received ; so a voter in a scrutiny, when his 
vote is at issue, is considered a party to- the 
suit, and what he says about his vote is ad- 
missible, notwithstanding some decisions to 
the contrary. So declarations and admis- 
missions of the person on the poll that he 
was not the person on the register have 
been received in questions of personation. 
That was decided in the Southampton case. 
A distinction was attempted to be esta- 
blished by the Middlesex Committee as to 
declarations after the election, on the ground 
that in such a case the candidate had ac- 
quired an interest and title in the vote given 
for him, and that therefore as against him 
the declarations were not admissible. And 
in the Nottingham case (C. & D. 203), 
evidence of an admission by a voter after 
the election that he was a pauper at 
the time of voting, was x-ejected. But in 
the Ipswich case (K. & O. 387) the Com- 
mittee resolved that evidence of the decla- 
rations of voters that they were bribed, 
whether before, during, or after the elec- 
tion, is admissible.” The same rule must 
hold as regards the candidate, more espe- 
cially where the very object of the inquiry 
is as to the status which the candidate 
has. 



Mr. Dillon asked his Lordship to take a 
note of his objection, all these cases having 
been admissions of the sitting Member as 
against himself. 

Mr. Justice Keoghs I will make a note 
of your objection. The weight of the evi- 
dence is another question, but I do not 
entertain any doubt as to the admissibility 
of it. 



Cross-examined by Mr. Dillon. 

551- I suppose the “Freeman’s Journal.” 
mblished a tolerably full report of the debate in 
ihe House of Commons on Mr. Mitchel’s first 
lection ? — Tolerably full, considering that it was 
)y telegraph. 

552. Have you any recollection whether the 

‘ Freeman’s Journal ” published any article upon 
t? — I do not remember; I think we had several 
irticles. . , 

553. Have you any recollection whatever ot 
;he “ Freeman’s ' Journal V stating that the reso- 
.ution arrived at by the House of Commons was 
mconstitutional or illegal ? — I could not say. ^ 

554. You say that the “ Freeman’s J ournal 
is very largely circulated among several thou- 
sands of people in Tipperary ?— Yes. 

555. Does that “ Freeman ” of the 18th Jj Feb- 
ruary, which was the one you put in ? The 
18th March was the one that I put in. 

5&6. I see an article on that very debate ; you 
have already sworn that this is a copy of your 
paper? — Yes. 

Mr. Dillon asked whether the paper was 
put in as evidence. 

Mr. Murphy said that it was. 

65?. Mr. Dillon (to tie IFtlnew).] “I'd- tie 
6ake 



J. B. 
Gallaher. 

19 May 
1.875. 
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Sake of Parliament and the Government, we pro- 
foundly regret that the House of Commons has 
disregarded the best constitutional precedents in 
thus dealing with the choice of a great con- 
stituency,” and so on. As you say, you have 



already sworn that this is a copy of your paper ? 
— Yes. 1 

5^8. Which largely circulates in the county ? 

[The Witness withdrew. 



J ohn Hill, sworn ; Examined by Mr. Ryan. 



559. Were you in Cork on the 26th of Feb- 
ruary 1875? — I was. 

560. You were engaged in reporting, I believe? 
— 1 was. 

561. 1 believe that there was a lecture adver- 
tised to be delivered by Mr. Mitchel, at the Cork 
Theatre, on the 26th of February ? — Yes. 

562. Did you,’ in the discharge of your duty 
■there as a reporter, attend that meeting ? — I did. 

563. Do you recollect Mr. .Mitchel coming 
forward? — I do. 

584. Do you recollect his making an address 
to the people there assembled just before the 
lecture ? — I do. 

565- Do you recollect the circumstance of his 
then applying to a young friend of his, a Mr. 
Dillon, to read the lecture, in consequence of the 
state of his own health ? — I do. 

Mr. Dillon objected to this as being hear- 
say evidence, but on explanation withdrew 
the objection. 

566. Mr. j Ryan (to the lioness).] Have you 
got your notes ? — I have got a note which 1 took 
at the time. 

567. I believe, as a fact, that Mr. Mitchel was 
not able to attend as early as was expected ? — 
He did not come there till nine o’clock. 

568. What was the hour advertised? — Eight 
o’clock, as well as I can remember. 

569. You had been a little behind the scenes, 
I think ; did you see the slips of the lecture be- 
fore it was delivered at all?— Yes. 

570. It was sent to the “Cork Herald,” I 
believe ? — Yes. 

571. And you took a shorthand note, which 
you have there ? — Yes. 

572. Did you afterwards 6ee the lecture in the 
“ Cork Herald” of the next morning, the 27th, 
and in other papers ? — I saw it in the “ Cork 
Herald ” of that next morning. 

573. Have you a copy of the “ Cork Herald ” 
with you ? — I have {producing the same). 

574. Having regard to the slips that you saw, 
and your own note taken at the time, is that 
report, of the “ Cork Herald ” substantially the 
same as the lecture delivered ? — It is ; I read the 
greater part of it previously to the lecture being 
delivered, and I read it in the paper the next 
morning. 

575. You say that Mr. Mitchel, in consequence 
of the state of his health, requested his friend, 
Mr. Dillon, to read the lecture ; are you able to 
say whether Mr. Mitchel remained the whole 
time, while Mr. Dillon was reading it? — l-le did 
not ; he only remained a short time. 

576. Up to what time ? — Up to the lecturer 
saying : “ It is naturally painful to my. feelings 
to find myself compelled.” Mr. Dillon had read 
that far. 

577 . Do you recollectthat he stated that though 
the lecture was read by Mr. Dillon, it was his 



own composition ? — I have his speech, and it is 
substantially correct, as reported in the “Herald.” 

Cross-examined by Mr. Dillon. 

578. You say you saw the slips of the lecture 
beforehand ? — Yes. 

579. Have you any knowledge whether those 
slips were in Mr. Mitchel’s handwriting?— Not 
the slightest. 

580. Have you any reason to suppose at all 
that they were?— I never said so; they were 
printed slips. 

581. You say that the report was substantially 
a correct report of the lecture ? — Yes. 

582. Will you swear that it is anything like a 
verbatim report of the lecture ? — I will. 

583. Were any portions of the speech omitted 
in the report ?- — I believe there were not; Ido 
not believe that there was a line omitted. 

[The Witness withdrew. 

Mr. Dillon objected to a report of this 
lecture being put in as evidence. 

Mr. Justice Keogh.'] I understand that Mr. 
Hill was present at the meeting at Cork, 
with a view of reporting the lecture ; that 
he saw Mr. Mitchel there, and that Mr. 
Mitchel addressed the audience, and said 
that he was unable from illness to deliver 
the lecture himself, but that he handed it to 
his friend who was present, and who would 
read it to them ; that he continued for a 
short time in the room until the reader had 
got to a certain place in the course of the 
lecture, and that Mr. Hill, having kept his 
own notes, saw the speech reported in the 
“Cork Herald” the following morning; 
that he read it all over with a view to his 
own notes and in connection with them, and 
that he found that the report in the “Herald 
was correct. I think that it is prima facie 
admissible, but that it is subject to observa- 
tion. 

Mr. Dillon submitted that there was 
nothing to show that the lecture had the full 
sanction and approval of, or was read by, 

. Mr. Mitchel. 

Mr. Justice Keogh.] It is open to that 
observation, and you will have lull right to 
comment upon it. Mr. Hill said : “ I heard 
him deliver the speech which is there, and it 
is correct and he said he had taken notes 
of that speech for his own J ournal. There- 
fore that, prima facie, would be evidence that 
the lecture was Mr. Mitchel’s production, 
but it is of course open to observation. 

Mr. Ryan called the attention of the 
Court to passages in the lecture as reported 
in the “ Cork Herald.” 
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John Dillon, sworn ; Examined by Mr. Gibson. 



584. Do you remember the 26th of February 
last and a ’lecture that was given on that occa- 
sion? — I remember the lecture ; I suppose that 
was the date. 

585. Where was the lecture held? — In the 
Theatre Royal, Cork. 

/ 586. Before that lecture was delivered did you 
procure that slips should be prepared and printed 
from the manuscript ? — I did. _ 

587. And given to the editor of the “ Cork 
Herald”? — I sent it by a messenger to the editor 
of the “ Cork Herald ” ; I think it was by a mes- 
senger. 

588. From whom did you get the manuscript 
of the lecture ? — I got the manuscript of the 
letter from Mrs. Martin. 

589. Did Mr. Miichel tell you that it was his 
own autograph ?— No. 

590. Did you understand from Mr. Mitchel 
that it was his own handwriting ? — No. 

591. When the lecture came to be delivered 
do you recollect Mr. Mitchel coming forward and 
introducing you to read it ? — Certainly. 

592. Had you at the time the manuscript in 
your hand ? — I had. 

593. Open, I suppose, as if you were about to 
read it? — Yes. 

594. Did he introduce you as the person who 
was to read that lecture of his? — He did. 

595. Had you any conversation, before you 
read the lecture, with Mr. Mitchel as to your 
delivering it ? — I had. 

596. Upon that, did you understand that you 
were to deliver his lecture at this meeting ? — 
Certainly. 

597. Did Mr. Mitchel tell you who wrote it; 
that it was not written by himself? — Not that I 
recollect. 

598. Did you understand that it was written 
by Mr. Mitchel himself, or by some one else? — 
I understood that it was not written by Mr. 
Mitchel himself. 

599. But that it was written from his dicta- 
tion?— I understood so. 

600. Did you afterwards, in his presence, pro- 
ceed to read that lecture ? — Yes. 

601. Did you read the document that you had 
in your hand from beginning to end ? — I did. 

602. As you received it from Mr. Mitchel ? — 
As I received it from Mrs. Martin. 

603. Did you read the repbrt in the paper the 
next morning ? — I did; I cannot say that I read 
it through, but I saw it. 

604. Did you look at the report in the “ Cork 
Herald,” the paper you sent the slips to? — I 
did. 

605. Did it appear to you to be a correct 
report of the lecture ? — So far as 1 can recol- 
lect. 

606. You referred, I think, during the delivery 
of the lecture, to the book called the "Jail 
Journal ” ? — Yes. 

607. Had you a copy of the “Jail Journal” 
With you ? — I had one in my pocket. 

608. Is that the copy you read .from on that 
occasion ? — No. 

609. Is it a copy of the same book? — Cer- 
tainly. 



610. Did you get the copy from which you 
read, on the evening of the lecture, from Mr. 
Mitchel himself ; I suppose he gave it to you 
along with the lecture ? — No. 

611. Did you ever get a copy of the "Jail 
Journal ” at all from him at any time? — Never; 
I have handed it to him, and he has handed it 
back to me. 

612. Has it been treated between you and 
Mr. Mitchel as his book ? — Certainly, 

613. Did you refer to that book in delivering 
the lecture, by reason of a reference on the slips 
to a page in the book ? — Yes. 

614. Do you know what page it was that you 
referred to ? — I could not recollect ; I could tell 
if I saw the paper. 

615. Is that book which you have before you 
know a copy of the same book that you read 
from upon that occasion ? — It purports to be so ; 
there is the same name on it, and it has all the 
same appearance. . 

616. What did you do with the particular copy 
of the " Jail Journal ” that you referred to on 
the evening of the lecture ; did .you give it back 
to Mr. Mitchel? — A very curious thing hap- 
pened ; it fell from the cab as we were coming 
home, and it was never recovered; I suppose 
they were valued in Cork. 

Cross-examined by Mr. Dillon. 

617. "Were you present at the dictation by 
Mitchel of that lecture ? — No ; I cannot say that 
I was not present ; no, I was not present at the 
dictation of that lecture. 

618. Do you know, as a fact, that that lecture 
was dictated, and that it was not in Mr. Mitchel’s 
handwriting? — I do; I know that it was not 
in his handwriting, but I do not know as a fact 
that it was dictated. 

619. Did you take an active part in Mr. Mit- 
chel’s election for Tipperary ? — I did. 

620. On both occasions ? — On the two elec- 
tions. 

621. Did you make any speeches on those 
occasions ? — Some. 

622. There were several other persons with 
you who went about the country, were there 
not? — Yes. 

623. Did you tell the electors at several large 
meetings that it was your bond fide conviction 
that Mr. Mitchel was not disqualified ? — I did on 
several occasions. 

624. Had you conversations with individual 
electors upon the question of Mr. Mitchel’s dis- 
qualification ? — Very frequently; with great 
numbers. 

625. Is it your conviction that the number of 
the electors who voted for Mr. Mitchel would not 
have done so had they known that he was dis- 
qualified ? — I am certain of it. 

Re-examined by Mr. Ryan. 

626. You are a medical gentleman, I think, and 
not a lawyer ? — J ust so. 

[The Witness withdrew. 



John Dillo/i. 
ig May 

1875. 
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William Ewer Ryan, sworn ; Examined by Mr. Murphy. 



W. E.Ryan. 627. I believe you left this country for the 
’ _ — United States, by the “ Cuba ” some time since ? 

19 May — Yes, last Sunday four weeks. 

1875. 628. And you returned a short time since by 

the same vessel ? — Yes, last Sunday. 

629. Did you visit the city of Washington ? — 
Yes. 

630. Do you produce documents winch you 
have got from officers of state in the city of 
W ashington ? — Y es. 

631. I will take first the photographed affi- 
davit? — I got that at New York. 

632. Did you see the original documents of 
which that is a photograph ? — Yes. 

•633. And that signature that is there? — Yes. 

634. Is that a photograph of the signature to 
the original? — Yes. 

635. Before you went out to America had you 
seen the signature of Mr. Mitch el to the Roll of 
Attorneys, and to these Pleas in Abatement in 
the offices at Dublin ?— I had seen the signatures 
to the Pleas in Abatement, but not to the Roil 
of Attorneys; I had seen four signatures; one 
to the Pleas, and one to the affidavit in each 
case. 

636. Had you studied and observed those as 
well as you could for some time ? — Yes. 

637. In your opinion, independently of that 
photograph, was the signature “ J ohn Mitchel ” 
to that affidavit in America in the same hand- 
writing as those four signatures that you had 
seen? — I have no doubt that it was, but it is 
more like two of them than the other two ; there 
is a slight difference in the signature, but still the 
characters are all the same. 

638. You have another affidavit there ; did 
you see the original signature of “ J obn Mitchel ” 
to this affidavit ? — Yes. 



639. In your opinion is that his handwriting ? 
— Yes; and there is another signature on the 
back which is in the same handwriting also. 

640. Mr. Justice Keogh,'] What is° that docu- 
ment ? — This is the affidavit made for the pur- 
pose of obtaining a passport. 

641. It is a certified copy, I suppose ?— It jg 
certified by Mr. Fish, and by the Secretary of 
the Legation at Washington, and it has the Seal 
of the State Department at Washington. 

642. You saw the original, and compared it 
with the hand writing?— Yes, I compared it twice. 

643. Mr. Murphy.'] Where did you get these 
papers ?— I got them in the Supreme Court in 
the district of Columbia. 

644. Did you see the original papers of which 
these are copies ? — Yes. 

645. And they are attested in the same way 
as that last document? — They are attested by 
Chief Justice Carter, by Mr. Fish, and by the 
Secretary of the Legation ; and they have the 
Seal of the Court, the Seal of the State Depart- 
ment, and the Seal of the Legation. 

646. And you compared them yourself ?— Yes, 
twice. 



Cross-examined by Mr. Dillon. 

647. Can you tell me what is the nature of 
these papers that you got from the Supreme 
Court' of the district of Columbia? — They are 
naturalisation paper’s. 

648. Can you tell me what is the date of the 
naturalisation? — The date of the naturalisation 
is in May 1860 ; the first Monday in May 
1860. 

[The Witness withdrew. 



William Mitchel, sworn; Examined by Mr. Ryan. 



W. Mitchel. 6^9. Were you yourself residing in America 
at any time about 1853? — Yes. 

650. In what part of America were you resid- 
ing ? — In the city of Brooklyn, jn the State of 
New York. 

651. Do you remember at that time, 1853, 
your brother, the late Mr. John Mitchel, also 
residing there? — Yes. 

652. How long do you remember his residing 
in New York?— -He resided in Brooklyn from, I 
think, the month of December or November, 
1853, till the month of March 1855, as well as I 
recollect. 

.653.. Of course, you were on intimate terms 
with him ? — Yes. 

654. Were you aware from himself that he 
had become a naturalised citizen of the States 
afterwards? — No. Do you mean at any time 
was I aware? I had a general impression to 
that effect, hut I cannot recall any precise 
grounds, except one, which is contained in a 
letter. 

655. Do you remember, as a fact, his voting 
at the elections ? — I have precisely the same im- 
pression with regard to that, but no positive 
knowledge ; I could not swear to it. 

656. But taking the information from that 

letter ? 



657. Mr. Justice Keogh.] Whose letter was 
that ? — His own letter. 

658. Mr. Ryan.] Having regard to that, and 
refreshing your memory by that, are you able to 
say now, whether he had become a naturalised 
citizen? — Yes, he stated so to me, and I be- 
lieved it. 

Mr. Dillon objected that no evidence 
could be given as to this letter. 

Mr. Justice Keogh.] I think you are 
justified in making that objection, Mr. 
Dillon ; they cannot give evidence as to the 
letter without producing it. 

659. Mr. Ryan (to the Witness').] I do not 
want to know anything more of the effects of the 
letter than as to the naturalisation? — The letter 
is dated the 6th July 1860, and the words he 
uses are : “ I think it was since you left that I 
perfected my naturalisation, and am now an in- 
dependent sovereign.” That is the popular way 
of expressing it. 

Mr. Dillon asked to be allowed to reserve*, 
his right to object to this letter. 

Mr. Justice Keogli.] Certainly. 

660. Mr. Ryan (to the Witness).] Do you 
know from family reputation the time of your 
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late brother’s birth ; I think it was the 3rd of 
November 1815 ? — That is the right date. 

661- Did you ever hear from him in the course 
of conversation, any reference to ' his having 
made the affidavit at San Francisco, with a view 
to becoming naturalised? — I have no recollection 
of that; I rather think that he did not do so. 

662. A declaration of intention, I mean ? —I 
liuow what you mean perfectly. 

-*' 663. Just charge your memory for a moment 
whether you had not heard from him that he had 
made in San Francisco a declaration of intention, 
with a view to becoming naturalised ? — 1 
cannot recall anything of the. kind. 

664. You are aware that he was in San Fran- 
cisco? — I am. 

665. That was in 1853, I think? — In 1853. 

666. Are you aware about how long he re- 



mained ? — I think not more than a week ; I can- W. Mitchel. 
not recollect. ' 

667. Will you glauce over that affidavit ; the l 9 May 
description for the passport ( handing a paper to 1875. 
the Witness ); is that a fairly accurate description 

of your late brother’s appearance ? — It is fairly 
accurate. 

668 . Mr. Murphy {handing a copy of the “ Jail 
Journal ” to the Witness).! Is that the autograph of 
Mr. Mitchel?— Yes, it is. 

[The Witness withdrew. 

Mr. Ryan produced a certificate • of the 
conviction in May 1848, with the sentence of 
Mr. John Mitchel to 14 years’ transporta- 
tion, which he stated proved itself under 14 
& 15 Viet c. 99, sect. 13. 



Iteniiy O’Connell Hackett, sworn; Examined by Mr. Murphy. 



669. You were served, with a subpoena to pro- 
duce the paper of which you are the editor, the 
“Tipperary Free Press”? — I was. 

670. Have you got the copies? — I have. 

671. What other paper is published in Clon- 
mel? — The “Clonmel Chronicle.” 

672. Are there two papers also published at 
Nenagh? — Yes. 

673. ' How long have you been connected with 

the “ Free Press ” ? — My father started it pretty 
nearly 50 years ago, and I am on the newspaper, 
I suppose, the last 16 or 17 years. ✓ 

674. I suppose, from your experience of the 
county, your are able to say that these four 
local papers are extensively circulated through 
the county ? — I believe they are. 

675. Do you agree in what we have heard ; 
that the “Freeman’s Journal” is also largely 
circulated ? — I believe it is. 

676. And the “ Express ” ? — I do not know the 
“ Express ” so well. 

677. This advertisement, published in ' your 



paper of 2nd March, purports to be signed 
“John Mitchel;” I suppose that appeared in 
the edition of your paper that evening ( handing a 
paper to the Witness)? — Yes, it was brought to 
our office and published as Mr. Mitchel’s 
address. 

678. Prior to the second election ? — Yes. 

679. Have you the paper that you published 
subsequently to the 18th February ?— Yes, I 
have the paper which I was subpoenaed to pro- 
duce. There is a mistake ; but I can get them 
from the office in five minutes. 

680. How often iu the week is your paper 
published ? — Twice a week. 

681. We have the papers of March the 2nd, 
March the 5th, and March the 9th ; will you be 
kind enough to give us those published in 
February subsequently to the 18th? — Yes, I can 
produce them in the morning. 

[The Witness withdrew. 



H. O' Connell 
Hacliett. 



William Clark, sworn ; Examined by Mr. Ryan. 



682. You are the editor of the “ Clonmel 
Chronicle” ? — Yes. 

683. Have you the copies of the “Clonmel 
Chronicle ” which you w ere subpoenaed to pro- 
duce?— Yes. 

684. [ What are the dates of those which you 
were directed to produce? — I have copies from 
the 18th of February until the 16th of March. 

685. Your paper has a good deal of circula- 
tion, as we know, in this county ?— Yes .(/ land- 
ing in the papers). 

786. I presume that in your capacity of editor 
of your own paper you make yourself acquainted 
with the Dublin papers of tire same time ? — Yes. 

687. For the period covering the time for 
which you have handed in the papers, did you 
see the “ Freeman,” the “ Irish Times,” and the 
“ Express ” ? — Yes. 

688. The “Freeman” and the “Irish Times,” 
I believe, are very extensively circulated in 

Tipperary?— Yes. 

689. And the “ Express,” to some extent, too? 

C " — Yes, all three, very largely. 

690. Did you see discussions in those papers, 
and notices of the disqualification of Mr. Mitchel? 
—Yes, I have seen the reports of the debates in 
the House, and I have read extracts from the 
“ Times ” and other papers. 

241. 



691. Discussing the matter as one of public W. Clark. 

notoriety? — Yes. 

692. And you also saw, I suppose, statements 
of the objections taken by Mr. Moore? — Yes, I 
have seen the notice. 

Cross-examined by Mr. Dillon. 

693. You say that you read the debates in the 
House of Commons ? — Yes, I have seen reports of 
the debates. 

694. Did you read them through ? — No. 

695. Do you remember having read the 
speeches delivered on those occasions by Sir 
Henry James and Sir William Harcourt? — Yes, 

I think I have read those. 

696. Have you any recollection that both those 
gentlemen expressed very grave doubts as to 
whether Mr. Mitchel was under any disqualifica- 
tion at all ?— I am aware that the doubt was can- 
vassed by the “ Freeman.” 

697. Do you remember whether the “Free- 
man ” inclined to the opinion that Mr. Mitchel 
was disqualified or not?— My memory of it is 
that the “ Freeman ” held that Mr. Mitchel was 
qualified. 

[The Witness withdrew. 

E 3 
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Adam Prior, sworn ; Examined by Mr. Ryan . 



A. Prior. 

19 May 
1875 . 



698. You are the proprietor of the “ Nenagh 
Guardian ” ? — Yes. 

699. That paper is published and circulates in 
the North Riding of Tipperary ?— Yes. 

700. Do you produce, pursuant to subpoena, 
certain numbers of that paper ? — Yes. 

701. From what date to what date? — From 
the 10th February to the 17th March. ( The 
papers were handed in.) 

702. Your paper circulates extensively in that 
part of Ireland, does it not ? — It does. 

703. Mr. GUI’s paper, the “Advocate,’’ is pub- 
lished also in Nenagh, is it not ? — Yes. 

704. Did you see the question of this disquali- 
fication discussed in the “ Advocate ”? — Yes. 

705. In the same way as in your own and the 
other papers ? — Yes. 

706. It was a matter of notoriety in that part 
of the country ? — Oh, yes. 



Cross-examined by Mr. Dillon. 



707. Are you in the habit of 
“ Advocate” ? — W ell, sometimes. 



reading the 



, 708. Has the “Advocate” as large a circula- 
tion as your paper ? — I cannot say. 

709. Do you remember whether the "Advo- 
cate ” ever published any articles asserlino- V erv 
positively that the Resolution of the House of 
Commons was erroneous, and that Mr. Mitchel 
was qualified ?— I do not remember them. 



Mr. Iiyan.'] I think we may take that for 
granted. 



[The Witness withdrew. 



Adjourned to To-morrow, at Eleven o’clock. 



Second Day . — Thursday, 20 th May 18 75. 



George Leicester, sworn; Examined by Mr. Murphy. 



- G. Leicester. 710. Were you at Ballina, a polling 

~~ for this countv ? — I was. 

yo May 
1875. 



district 711. How many voted there on the day of the 
election ? — Eighty-one. 

[The Witness withdrew. 



Joseph Honner, re-called; further Examined by Mr. Murphy. 



712. Do you know the number of polling 
places that were established in the county at 
the last election? — Yes; there were 27 ; that is, 
polling places ; three of them had two booths each. 
There were two at Nenagh, two at Tipperary, 
and two at Thurles. 

713. Mr. Justice Keogh.] Then there were 
30 booths altogether ? — Yes. 

714. Mr. Murphy.] You were here and heard 
the evidence given as to the various places ? — 
Yes. 

[The Witness withdrew. 

Mr. Murphy, with the object of proving the 
notoriety of the disqualification, put in the follow- 
ing papers : — 

The “ Clonmel Chronicle ” of Wednesday, 
1 7th F ebruary, containing a leading article headed 
“ Tipperary Election ;” and containing also ex- 
tracts from the “Daily News,” the “ Standard,” 
and the “ Telegraph,” in reference to the pro- 
ceedings taken in the House of Commons in 
order to have Mr. Mitchel expelled from the 
House. 

The “Nenagh Guardian” of 20th February, 
containing a report of the debate in the House of 
Commons ; and containing also a leading article 
on the same subject. 

The “ Nenagh Guardian” of 27th February, 
ontaininff an article headed “ Tipperary Election.” 

The “Nenagh Guardian” of 6th March, con- 



taining a leading article referring to Mr.Mitchel’s 
expulsion from the House ; an advertisement 
from Mr. Moore, announcing himself as a candi- 
date ; and a protest from Mr. Moore, in the terms 
already set out in the evidence. 

The “ Nenagh Guardian” of 10th March, con- 
taining a leading article upon the subject of the 
election, and a letter signed “ A Loyal Tip- 
perary Man,” referring to Mr. Mitchel’s expul- 
sion from the House ; and also an advertisement 
from Mr. Moore, and a notice to the electors in 
the same terms as the protest already set out. 

The “ Clonmel Chronicle” of 17th February, 
containing a report of the proceedings in the 
House of Commons of 16th February ; and also 
the announcement of the arrival of Mr. Mitchel 
in Tipperary, and his speech. 

The “ Clonmel Chronicle ” of 20th February, 
announcing that the writ had reached the Hanaper 
Office, and. containing a report of the proceedings 
in the! House of Commons on the 18th. 

The “Clonmel Chronicle” of 24th February, 
containing three leading articles announcing the 
new election ; and a letter from Mr. Ronayne, M.P., 
stating what had been done by the House of Com- 
mons. 

The “Clonmel Chronicle” of 27th February, 
containing a letter from Mr. Mitchel to the 
electors of Tipperary ; and references to the elec- 
tion. " < 

The “ Clonmel Chronicle ” of 3rd March, con- 
taining 
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t.nini ng a report of a meeting held at Temple- 
more,^ headed “ Tipperary Election.” 

The “ Clonmel Chronicle ” of 6th March, con- 
taining an account of the nomination of Mr. 
Moore, and his protest ; and the report of a public 
meeting held at Clonmel, referring to the pro- 
ceedings generally, and 1 to the expulsion of Mr. 
Mitchel. 

^-The “ Clonmel Chronicle ” of 9th March, con- 
taining accounts of meetings held at different 
places throughout the county ; and a report of 
a speech by Mr. Ronayne. 

Copies of the “ Tipperary Free Press,” pub- 
lishing the proceedings in the House of Com- 
mons, and putting forward Mr. Mitchel’s expul- 
sion from the House as a reason why he should 
be again elected. 

He read the Resolution of the House of Com- 
mons, which Was as follows: — 

“Resolved, — That John Mitchel, returned 
as Member for the county of Tipperary, 
having been adjudged guilty of felony, and 
sentenced to transportation for 14 years, 
and not having endured the punishment to 
which he was adjudged for such felony, or 
received a pardon under the Great Seal, has 
been and continues incapable of being elected 
or returned as a Member of this House.” 

He also read a copy of the writ and return. 

He then handed in an affidavit made by the 
Respondent admitting that notices stating the 
disqualification of Mr. Mitchel had been posted, 
but alleging that the notices, having been served 
by the friends of Mr. Moore, were regarded as 
illusory and misleading, and that the majority of 
those voting for Mr. Mitchel had so voted in 
the belief that their votes, so given, would be 
effectual. 

He put in a copy of an affidavit sworn by Mr. 
Mitchel on 10th July 1869, containing a declara- 
tion that he (Mr. Mitchel) was then a citizen of the 
United States of America ; the naturalisation 
papers, containing Mr. M itcliel’s oath of renun- 
ciation of allegiance to the British Crown, sworn 
in San Francisco, in October 1853, and the oath 
of allegiance to the Constitution of the United 
States; and an affidavit that Mr. Mitchel was 
horn in Ireland on the 3rd of November 1815, 
and a description of his person. 

He said that the certificate of conviction had 
already been put in. 

He then proposed to put in two letters of Mr. 
Mitchel’s, one of the 16th March, and the other 
the letter produced yesterday by Mr. Mitchel’s 
brother. 

Mr. Dillon objected to the reception of this 
latter letter, on the ground that it was written 
before Mr. Mitchel had any interest in tlie matter 
involved in this inquiry. 



Joseph Purcell Swan, 

715. Have you the copies made by you of the 
Writ and Return of the Tipperary Election on 
the 16th of February, and also of the subsequent 
election in March ? — I have. 

. 4 *. 716. The two occasions on which Mr. Mitchel 
-was returned ? — Yes ; this is a certified copy of 
the writ, which is now in the House of Commons 
( producing the document). 

717. Did you make that copy yourself? — I 
compared it ; I did not make it. 

241. 



Mr. Justice Keogh.~\ I do not attach any im- 
portance to the interest, but I do not see the 
weight of the . letter, because the documents 
already put in, if they are correct, will prove that 
Mr. Mitchel became a naturalised citizen of the 
United States. 

Mr. Murphy then put in the records of the Roll 
of Attorneys, and the Pleas in Abatement (see 
yesterday’s evidence), with the view of proving 
Mr. Mitcnel’s handwriting. 

He also put in a copy of the " Cork Herald ” 
of 27th February, containing a report of the 
lecture- delivered at Cork by Mr. Mitchel. 

He then proposed to put in the portion of the 
"Jail Journal” referred to in that lecture, 
pp. 313-326. 

Mr. Dillon objected to the book being received 
as evidence, on the ground that it was written 
before Mr. Mitchel’s interest in the subject-matter 
of this inquiry came into existence. 

Mr. J ustice Keogh.~] When once the record of 
the conviction of Mr. Mitchel is proved, showing 
a sentence of 14 years’ transportation, and it is 
then shown that he was at large out of the British 
dominions within that period, subject to what I 
may hear, I consider that that throws upon you, 
Mr. Dillon, the onus of proof that he was so at 
large, either by pardon, or by some good and 
lawful cause. Therefore the book does not seem 
to me to advance the case in the least degree ; I 
understand that there was a copy of the " Jail 
Journal,” referred to in the lecture at Cork, 
which Mi-. Dillon, who acted on that occasion as 
reader for Mr. Mitchel, dropped out of the win- 
dow of the cab, and it was lost ; but there is 
another copy, with Mr. Mitchel’s handwriting in 
it. The real issue is this : Was Mr. Mitchel, who 
was a candidate for this county, a convict, and 
was he sentenced to a . period of transportation, 
and is he shown to have been at large within that 
term of transportation ? I think a prima facie 
case is established that he was convicted, and that 
he had been at large before the term of his trans- 
portation had expired. This book may contain 
statements to the- same effect, but I do not see 
that it can advance the case ; I will receive the 
hook, subject to your objection, Mr. Dillon, and 
if you can satisfy me hereafter that it ought not 
to be received, I will remove it from my mind so 
far as one is able to do so. 

Mr. Murphy then stated that that closed the 
case on behalf of the Petitioner. 

Mr. Dillon asked to he permitted to call evi- 
dence before addressing ' the Court on behalf of' 
the Respondent. 

Mr. Justice Keogh consented to this course 
being taken. 



sworn; Examined by Mr. Dillon. 

718. You swear that it is an accurate copy of 
the two writs? — Yes. 

Mr. Dillon read the copies of the writ and 
return. 

719. Mr. Justice Keogh (to the Witness ).] 
When were these made ? — Immediately after the 
receipt of the writs in the Hanaper Office. 

720. Mr. Murphy While they were in the 
Hanaper Office? — Yes. 

• E 4 721. Mr. 



20 May 

1875. 



r . F. Swan. 
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T p 721. Mr. Justice Keogh.] You are an officer 

j. t\awan. rf ^ Hanaper 0ffice ? _ Yes . 

20 May 722. Mr. Dillon.] I have here two documents, 
j ® 75- which have been produced, purporting to be cer- 
tified copies of the writ and return of the first and 
second elections ; do you know anything as to 
the making of those copies ? — Those are copies of 
the documents which are now produced. 

723. That is to say, they are copies of the 
examined copies ? — Yes. 

724. They are not copies of the original writ 
and return? — No, they are not. 

Mr. Justice Keogh.] I do not see that 
that affects the issue that is before me in this 
case. 

[The Witness withdrew. 



Mr. Dillon was then heard to address the 
Court on behalf of the Respondent. 

At the close of Mr. Dillon's argument, 

Mr. Justice Keogh.] No evidence has 
been given to show that Mr. Mitchel re- 
mained beyond the seas for the full period 
of his sentence, and that he never came to 
this country during that time. Supposing 
that I should be disposed to reserve a case 
for the Court above, I could not assume, in 



the absence of all evidence on the point that 
he had done so. Assuming that M r. Mitchel 
left the place in which he was confined within 
the term of his transportation, he had ne 
cessarily committed an illegal act, either 
against the laws of this country, or against 
the laws of the country to which he was 
transported ; and then the onus is on the 
counsel for the Respondent to show that Mr 
Mitchel. had by certain other circumstances 
divested himself of the criminal consequences 
of that act. As to the question whether the 
first election and return of Mr. Martin was 
legally and constitutionally avoided, I am 
merely trying this present petition, which is 
against the return upon the issuing of the 
second writ, and I think that my jurisdiction 
does not go at all beyond that. 

Mr. Dillon asked to be allowed to call a 
witness to prove that Mr. Mitchel was never 
in the United Kingdom during the period of 
the sentence. 

Mr. Justice Keogh.] I think that it is 
very important, and I do not know why I 
should shut it out. I will take the evi- 
dence, though it is of course impossible to 
prove to demonstration an absolute nega- 
tive. 



William Mitchel, re-called ; further Examined by Mr. Dillon. 



IK Mitchel. 



725. Up to what year did you remain in 
America? — Till 1860. 

726. In what year did your brother, Mr. John 
Mitchel, arrive from Van Diemen’s Land? — In 
1853. 

727. Were you in America during all the time 
between 1853 and 1860? — No. 

728. At what period did you leave America? 
— I left in 1859, and returned in the same year. 

729. Can you swear, as a matter of fact, that 
from the year 1853 to the year 1859 your brother 
never returned to Ireland, or to any part of the 
U nited Kingdom ? — I can. 

730. After you finally left America, he did 
not return with you in 1859 ? — No. 

731. He was not, to your knowledge, in Ire- 
land while you were over there ? — No. 

732. After you left America was he in the 
habit of writing to you? — Yes; 1 frequently re- 
ceived letters from him. 

733. Were all those letters written from 
America? — No, some from France. 

734. Had yon a certain conviction on your 

mind ? 

Mr. Murphy objected to the question. 

735. Mr. Dillon (to the Witness).] Will you 
take upon yourself to swear that your brother 
was not in the United Kingdom, after the time 
you left America, till the year 1 865 ?— I cannot 
swear that. 

736. Your brother never intimated to you any 
intention of coming to Ireland, did he ? — Never. 

737. You never saw him in Ireland ? — Never. 



Cross-examined by Mr. Murphy. 

738. You said yesterday, I think, that he only 
remained in New York from November 1853 to 
March 1855 ? — Yes. 

739. And it was in New York that you re- 
mained ? — Yes. 

740. And he left New York then ?— Yes. 

741. When did he return to it again, before 
you left America ? — He never returned to reside 
there during my stay in America ; but I knew 
where be was. 

Re-examined by Mr. Dillon. 

742. Can you swear where he was? — I had 
frequent letters from him. 

743. From where? — From Tennessee; I can 
produce the letters. 

744. Mr. Murphy.] F rom other places too, 
besides Tennessee ? — From Washington. 

745. Mr. Dillon.] Were all the Tetters which 
you received from him during that period, from 
1853 to 1859, from places in America; were any 
of the letters that you received from him during 
that time dated from any part of the United King- 
dom ?— No. 

[The Witness withdrew. 

Mr. Ryan was heard in reply. 

[Adjourned to To-morrow, 
at Eleven o’clock. 
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JUDGMENT 

Delivered by the Right Honourable Mr. Justice Keogh , on the Trial of the 
Tipperary Election Petitions, at the Court House, Clonmel, on Friday, 
21st May 18/5. 



Mr. Justice Keogh .] In this case of the Tipperary Election there are two petitions; 
one by Mr. Villiers Sanlcey Morton, an elector, and the other by Captain Moore, who 
was duly proposed and nominated as a candidate, and who is admittedly qualified to be 
elected and returned as a Member to serve in Parliament for the county of Tipperary. 
The other candidate at the last election was Mr. John Mitchel. since deceased, who had 
been, at an election held in the montli of February last, elected and returned as Member 
for this county, and had thereupon, by Resolution of the House of Commons, been declared 
ineligible and incapacitated for return ; the House ordering a new writ to issue, under 
which the election we are now investigating was held. Both petitions may be treated as 
one, for although the High Sheriff has been nomihally made a party to the second peti- 
tion, the real respondent in both is Dr. Cahalan, an elector, who has-been admitted by 
the Court of Common Pleas to defend the petition. 

The case has been fully argued on both sides ; and although the respondent has not been 
represented by senior counsel, his case has sustained no injury in the hands of his able 
and accomplished junior, Mr. Dillon. The presence of other counsel on his behalf might 
have protracted the inquiry, but could not have improved the position of the res- 
pondent. 

The grounds upon which the petitioner seeks to avoid the election and return of the 
late Mr. Mitchel, and to have Captain Moore returned to the House of Commons, are 
threefold, as set forth in public notices posted and circulated throughout the county, 
and substantially served upon all the electors who voted (with the exception of a number 
which could not affect the result) previously to the election. 

First, the petitioner contends that Mr. Mitchel was at and previously to the election a 
naturalized citizen of the United States of America, and an alien in this country, having 
renounced his allegiance to the Queen according to the laws of tlm United States, and so 
as to bring him within the provisions of the Statute 33 Yict. c. 14. Secondly, on the 
ground that he had been, whilst a British subject, in the year 1848, tried and convicted 
of the crime of treason-felony, and sentenced to 14 years’ transportation; that he had 
neither undergone the full period of his sentence, nor received a Royal pardon ; that 
he had, in fact, escaped from the place of transportation. And thirdly and lastly, on 
the ground of the resolution of the House of Commons to which I have referred. 

I shall take the last of those grounds first. It is contended by the respondent that, 
so far from affixing a disability, the Resolution of the House of Commons is absolutely 
illegal, unconstitutional, and void, in direct contravention of the provisions of 31 & 32 
Viet. c. 105, and especially of the 15th section of that Act, which provides, that “ from 
and after the next dissolution of Parliament, no election or return to Parliament shall be 
questioned except in accordance with the provisions of the A ct ” ; that, therefore, the 
House of Commons had no power to pass a Resolution declaring the seat vacant ; that I 
ought now to hold that the election which subsequently took place was entirely null and 
void ; that there is no proper petition or petitioner before me ; and that the. whole 
proceedings should be remitted to the House of Commons, to be dealt with by the issuing 
of a new writ, as in the case of a death vacancy. 

This contention involves some very startling consequences, which I am not prepared to 
yield to. I shall not hold (nor is it at all necessary in this inquiry) that a Resolution of 
the House of Commons can per se affix a disability not previously existing ; the House 
has not said so by the Resolution ; but on the other band, I cannot hold that the House 
of Commons has parted with its inherent right to declare who are eligible and who are 
ineligible to that House, to expel those from amongst them whom they, do not think. fit 
to be there, and to issue new writs to fill the vacancies so created. That is a power which 
has been exercised from the earliest down to. the latest times; it was exercised notoriously 
in the cases of Members found guilty of felony, and in cases of outlawry. More than one 
case of this nature has occurred in our times ; notably in the instances of .Smith O’Brien, 
O’Donovan Rossa, and others. The 38th section of the Act, sub-section 3, . expressly 
contemplates a contingency that may arise before the trial of an Election Petition, viz., 
that the House of Commons should resolve that the respondent’s seat is vacant, the very 
thing that has occurred in this case. 

For these reasons, I am clearly of opinion that I have jurisdiction to try the merits of 
the last election for this county ; that I have no right to dispute the authority of the 
writ under which that election was held ; and Whilst I should hesitate to hold that any 

241 . ' F Resolution 
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Resolution of the House of Commons could per sc create a permanent disqualification, 
which would render all the votes given subsequently for a candidate utterly void and 
thrown away, I cannot question the right of the House' of Commons to pass such a 
Resolution, and to issue a new writ; and in another point of view, to which I shall 
presently refer, I think that the Resolution of the House of Commons has a material 
bearing upon the present inquiry. 

I now come to the question of alienage. There is, I may say, no controversy as to 
facts. It is proved by regularly certified and sealed documents, attested in due form, 
that Mr. Mitchel in 1853, being then, I think, at San Francisco, in the United States, 
made the necessary affidavits of his intention to seek naturalization there ; and that he 
was subsequently duly naturalized according to the laws of that country, having for that 
purpose renounced allegiance to every other State, and especially to Her Majesty Queen 
Victoria. He having so done, unless there is some exception to take his case out of the 
provisions of the Act 33 Viet. c. 14, intituled " An Act to amend the Law relating to the 
Legal Condition of Aliens and British Subjects,” he must be held to have been an alien at 
the time of his election ; and no one has ventured to put forward the proposition that an 
alien to our country and our laws, is himself eligible to be returned to the British Parlia- 
ment, there to take part in making laws to govern the people of this country. Is there then, 
any exception to take Mr. Mitchel’s case out of the Act of Parliament to which I have re- 
ferred ? The Act is expressly retrospective, and the 6th section of the Act provides, that 
•" any British subject who has at any time before, or may at any time after, the passing of 
this Act, when in any foreign State, and not under any disability, voluntarily become natu- 
ralized in such State, shall, from and after the time of his so having become naturalized in 
such foreign State, be deemed to have ceased to be a British subject, and be regarded as an 
alien.” The counsel for the respondent contends that Mr. Mitchel was then clearly under a 
disability disabling him from having voluntarily become naturalized in America ; and he 
feels so strongly upon this point that he called upon me for an immediate decision, and 
did not desire that I should reserve anything upon that subject, should I feel it necessary 
to make any reservation at all for the Court above. In fact, the learned counsel said that 
Mr. Mitchel was then a convicted felon ; that lie was then at large in America before 
the period of his transportation had expired ; and that his being so, although sufficient, as 
was subsequently contended, after 14 years to purge him of all disability, and to make 
bim eligible to be returned to the Imperial Parliament, rendered him then incapable of 
being naturalized in a foreign State, so as to bring him within the terms of the subsequent 
Act of the 33rd of the Queen ; and it was contended that the words “ not under dis- 
ability can have no other meaning. I confess that were I to interpret the words myself, 
I should not have thought so. The Act provides, in the 15th section, that “ where any 
British subject has, in pursuance thereof, become an alien, he shall not thereby be dis- 

' charged from any liability in respect of any act done before the date of his so becoming 
an alien.” The 2nd section, sub-section 1, provides that the Act shall not qualify an 
alien "for any office, or for any municipal. Parliamentary, or other franchise” — remarkable 
words. For these purposes, therefore, the introduction of the words "not under any 
disability,” would have been unnecessary, and if they stood alone, I should have con- 
strued them as Mr. Ryan as done. But there is no necessity to have recourse to any 
argument upon the subject ; the definition and the construction of the words are settled 
by the Act itself. The 17th section of the Act provides thus : “ In this Act, if not incon- 
sistent with the context or subject-matter thereof, e disability ’ shall mean the status of 
being an infant, a lunatic, an idiot, or a married woman.” Therefore, taking the words 
of the Act of Parliament itself, and substituting that definition for the words "not under 
a disability,” I may read the 6 th section thus: "Any British subject who has at any 
time before, or may at any time after, the passing of this Act, when in any foreign State, 
and not being either an infant, a lunatic, an idiot, or a married woman, voluntarily become 
naturalized in such State, shall, from and after the time of his so having become naturalized 
in such foreign State, be deemed to have ceased to be a British subject, and be regarded 
as an alien.” Of course it is perfectly plain that Mr. Mitchel did not come within 
an ) r of those exceptions which I have enumerated, and therefore I am obliged to hold, 
and do hold, that the words were not intended to meet such a case as that of Mr. 
Mitchel, and that he was, at the time of his election, in tlxe words of the 8th and 
of the . 15th sections, " a natural-born British subject, who had .become an alien.” 
That disposes of the question as to the first ground of objection, as set forth in the 
notice. 

The next objection is that arising from his conviction and his escape previously to the 
expiration of the period of his sentence. It is contended that the disability only attaches 
to capital felony, and that it does not attach to the crime and punishment of treason-felony; 
and I am asked to reserve this question, coupled with the finding that Mr. Mitchel had 
remained beyond the seas for the full period of his sentence, anu had thereby purged his 
disability. A s regards that latter finding, I cannot make it, no evidence having been 
given to satisfy nie, and indeed no evidence having been giving at all, to that effect. As 
to the first portion of the requisition, the main question of the conviction for felony, some 
cases were referred to, but in none of them can I find the proposition laid down that the 
doctrine of disability in a case of felony is confined to capital cases. All felonies Avere 
originally capital, whilst in the latest case to which I have been referred upon the subject 
oi electoral disability, that of Brinkwater v. Deakin, reported in the current volume of 
the Law Reports in the Court of Common Pleas, Lord Coleridge, the Chief Justice, lays 

down 
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down the law, thus : “ That an alien and a convicted felon (without any qualification as 
to its being . capital) are clear matters of disqualification.” and he says, “ In these 
cases something is wanting in the candidate himself which cannot be supplied, the 
existence or non-existence of which is not dependent on argument or decision, but 
which the law insists shall exist in everyone who puts himself forward as a candidate.” I 
cite those words from page 635 of the report of that case. It was much insisted on in the 
course of the argument, that doubts had been expressed in the progress of a certain debate 
in the House of Commons by eminent persons upon this subject; I cannot allow my 
decision in this Court to be affected by such remarks made by persons, however eminent, 
even had the expression of doubt assumed the form of settled individual opinion. Again, 
it was urged upon me, that in that same debate, a very eminent person had expressed an 
opinion that after the period of 14 years had expired, though Mr. Mitchel had not during 
that time undergone his sentence of transportation, he could not in arriving in this country 
have been remitted to his original sentence, and that therefore all disability created by 
his conviction of felony had disappeared. I confess I do not appreciate the force of that 
argument, even were the opinion attributed to the Attorney-General well-founded, as to 
which I wish to guard myself against ueing supposed to express any opinion one way or 
the other. I shall therefore feel bound to find that Mr. Mitchel was found guilty of 
felony ; that he was sentenced to transportation for a period of 14 years ; that he escaped 
within that period, and did not, by undergoing his sentence, or by obtaining the Queen’s 
pardon, or in any other way, purge himself from the disability created by such sentence 
and conviction. That being so, if the disqualification attaches, it is placed beyond all doubt 
that the electors were in the aggregate, and individually, thoroughly aware of 
his conviction and his escape; it was made known to them in newspapers circulating 
throughout the entire county, and indeed throughout the whole kingdom; it was 
made known to them by printed notices posted in every direction; it was made 
known to them by his own lecture, and by his own speeches, declaring himself a felon, 
glorying in having been so, and admitting his escape ; it was made known to the 
electors by letters addressed to them by Members of Parliament and other partisans of 
Mr. Mitchel, at and previous to the election ; it was made known by the highest of all 
authorities, the House of Commons ; and this is the importance which I attach to the 
Resolution of the House of Commons, not as creating a disability per se, but as declaring 
him disqualified upon that very ground ; by their issuing a new writ to fill the vacancy 
created by his disqualification. That Resolution, so made public, having first been passed 
by the greatest authority in this kingdom in any matter of that kind, publicity of course 
following it in the strongest and largest sense, was followed by Mr. Mitchel’s own letter 
of the 27th of February, announcing to the electors that he had been so disqualified by 
the House of Commons ; and finally, it was made known to the electors by notices served 
personally upon them previous to voting, some few cases excepted, in which the police 
authorities felt that it could not be done with safety, but not to an extent which could in 
any way affect the result of the election. On this latter subject indeed, that is to say, the 
subject of notice, I am released from all hesitation ; as the respondent’s counsel has, with 
the frankness which has characterised the whole of his address, conceded that if the felony 
and subsequent escape are held to constitute a disqualification, he could not contend 
that the body of the electors had not received full and sufficient notice so as to bring them 
within the rule which establishes that if the electors, though a great majority, persist in 
voting for a candidate whom they know to be disqualified, they must be held to have done 
so perversely, or, in other words, to acquiesce in the choice of the other candidate by not 
doing what alone could prevent his choice, viz., voting themselves for a candidate duly, 
qualified to be one. This conclusion as to their knowledge of his having been a felon, so 
declared by the House of Commons to be ineligible, ought not, in my mind, to be left out 
of account upon the other question, viz., was sufficient knowledge conveyed to them by the 
notice of the other ground of objection, viz., that he was an alien? I consider that their 
being made aware of the truth of the facts upon which one ground of disability is based, 
ought to have put them vigilantly on inquiring as to the other, and that having received 
due notice that Mr. Mitchel was an alien, they were bound to satisfy themselves upon the 
subject; and if it should turn out to be a disqualification, destroying his status as a candi- 
date, they must be held to have voted for him with the knowledge of the fact, and subject 
to the consequences of having their votes, considered as thrown away, just as much (to put 
this as an illustration) as if the great majority of the electors, of . any county or borough 
should under the existing law for taking votes by ballot, persist in adding to their voting 
papers any name, initial, sign, or mark, secret or otherwise, by which it should be 
, known who had given those votes; all the votes so given must be considered as thrown away, 
and the candidate of the minority, be it ever so insignificant, a few against many thousands, 
declared, duly elected. . 

Now, having come to these determinations upon the several matters of fact at issue 
between the parties, it remains for me to say what course I shall finally take as to the 
decision of this case. The respondent’s counsel has made a very strong appeal to me to 
reserve for the consideration of the Court of Common PleaB the question as to the legal 
disqualification attaching to the alienage, conviction of felony not capital, and Resolution 
of the House of Commons, under the circumstances to which I have already referred, and 
as to that disqualification on all these grounds, or any of them, entirely destroying the 
. status of Mr. Mitchel at the time of his election, so as to have all the votes given for 
him considered as thrown away, and Captain Moore declared to be entitled to the seat. 
This is an important constitutional question, and whether I may consider it to be closed 
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by judicial decision or not, I cannot but hold it to be deserving of the most careful con- 
sideration; and I concur with the respondent’s counsel, that the same means of full 
deliberation and argument do not exist here as in Dublin. I am aware that the decision 
of the Court of Common Pleas in England, in the Launceston Case, is said to be in 
conflict with a previous decision of the Court of Common Pleas in Ireland, and especially 
with the judgment of my Brother Lawson in that case. Upon any question of law, but 
especially Parliamentary or Constitutional law, it would be difficult indeed to shake my 
confidence in the great authority of Mr. Justice Lawson. The Launceston Case was 
decided by two judges. Lord Chief Justice Coleridge and Mr. Justice Brett, no other 
judge being present ; Mr. Justice Denman concurred, but he was absent. I observe that 
in that case Mr. Justice Brett touches every portion of Mr. Justice Lawson’s carefully 
written and elaborate judgment with doubt and hesitation. I do not myself think that 
the Launceston decision at all affects the Galway decision, so far as the latter may be 
applied to govern the present case, but the very reverse. 

I shall not however conclude the matter here. Before sending in my certificate to the 
Speaker I shall reserve, as I have a power of doing under the Statute, the legal question 
as to the disqualification and its results, for the consideration of the Court of Common 
Pleas, and I shall not declare my determination as to costs until that decision has been 
arrived at. I am fully sensible that the great privilege of taking a seat in the House of 
Commons should not be delayed in any case ; no man should be deprived of it one moment 
longer than is absolutely necessary, and I shall therefore take care to have the question 
considered by the Court of Common Pleas at the earliest possible moment, I hope in the 
next week, with the consent of my colleagues. 
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Copy of the Case submitted by Mr. Justice Keogh to the Court of Common 
Pleas in Ireland , on the Tipperary Election Petitions. 



COMMON PLEAS. 



The Parliamentary Elections Act, 1868. 

In the Matter of the Election Petitions Nos. 1 and 2 for the County of Tipperary. 



BETWEEN 

Villiers Sankey Morton - 


- Petitioner, 


AND 

Captain Stephen Moore - 


- Petitioner, 


AND 

James Scully and M. T. Cahalan - 


- Respondents. 



I hereby certify that the above petitions to which I refer came on for trial before me 
at Clonmel, in the said county, on the 19th and 20th days of May instant, and at the con- 
clusion thereof, on the 21st day of May instant, it appeared to me requisite before finally 
determining as to that portion of the petition which prayed that the said Petitioner, 
Captain Stephen Moore, might be declared duly elected, and that he should have been 
returned, I should under the 12th section of said Act reserve certain questions of law for the 
consideration of the Court of Common Pleas, and that I should accordingly postpone the 
granting of the certificate directed by the said Act until the determination of such ques- 
tions by the said Court. 

I find the following matters of fact:-— 

That John Mitchel in the petition named, in the year 1853, at San Francisco, in .the 
United States of America, made the necessary affidavits of his intention to seek naturaliza- 
tion there. 

That he subsequently was duly naturalized according to the laws of that country ; 
having for that purpose renounced allegiance to every other State, and especially to Her 
Majesty Queen Victoria, and that he was at the time of the election a natural-born 
British subject, who had become an alien. 

That the said John Mitchel was in the year 1848 found guilty of treason-felony, and 

was sentenced to transportation for a period of fourteen years. 

That he escaped within that period, and did not, by undergoing his sentence or by 
obtaining the Queen’s pardon, or in any other way, remove the disabilities created by such 
sentence and conviction. • 

That the said John Mitchel was at a previous election held for the said county of 
Tipperary, in the month of February last, returned to Pai'li ament as Member for the said 
county, and that thereupon the House of Commons resolved that he was by reason of such 
conviction, and not having received pardon or undergone his sentence, incapable of being 
elected, and that a new writ should issue, under which writ the last election was held. 

That the electors had full notice and knowledge of the shid ^conviction and escape o f 
the said John Mitchel, and of the fact that he was an alien, and of the said resolution of 
the House of Commons, and that the electors who voted for the said J ohn Mitchel, voted 
for him with knowledge of the aforesaid facts. _ 

I therefore request the opinion and determination of the Court of Common 1 leas upon 
the following question : — 

Were the votes given for the said John Mitchel at the said election, under the 
aforesaid circumstances, thrown away, and was the said Stephen Moore, who was the 
only other candidate, and was duly qualified, and for whom were recorded the number 
of votes stated in the sheriff’s return, entitled to be declared duly elected for said 
county ? 

William Keogh, 

Judge on the Rota for the Trial of Election Petitions. 

The arguments on the above case were heard before the Court of Common Pleas on the 
26th May, when Mr. Murphy, Q.C., and Mr. Ryan, Q.C., appeared for the Petitioners, 
and Mr. Dillon fo* the Respondent. At the conclusion of the argument the Court gave 
judgment as follows : — 
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JUDGMENTS 

Delivered by the Judges of the Court of Common Pleas in Ireland , on 
the Tipperary Election Petitions. , • 



Mr. Justice lawson.'] In this case Mr. Justice Keogh has, in pursuance of the power 
given to him under the Parliamentary Elections Act, reserved certain questions for the 
opinion of this Court. The questions are, “ Were the votes given for the said John 
Mitchel at the said election, under the aforesaid circumstances, thrown away?” The 
circumstances are fully stated in the case. And “ Was the said Stephen Moore, who 
was the only other candidate, and was duly qualified, and for whom were recorded the 
number of votes stated in the sheriff’s return, entitled to be declared duly elected ?” 
These are the only two questions submitted for the opinion of this Court, and therefore, 
in my judgment, the question, which was very ingeniously argued by Mr. Dillon, as to 
whether the House of Commons acted ultra vires in what it did at the first election 
when Mr. Mitchel was the sole candidate, and was returned, in declaring him disqualified, 
and setting aside the election — in my opinion that is a question we have no jurisdiction 
to entertain. This election was liolden under a writ properly issued under the warrant 
of the Speaker of the House of Commons, and the only duty we have to discharge under 
the Act of Parliament is to answer the questions submitted to us by the learned judge. 
Now the grounds of Mr. Mitchel’s disqualification, as stated in this case, and found to 
exist, in fact, are, first, that he was an alien, and secondly, that he was a convicted felon 
who had not undergone his sentence. It is also stated as a matter of fact in the case, 
that he had been previously disqualified by a resolution of the House of Commons, but 
that statement is obviously introduced in the case with a view to establish the notoriety 
of his disqualification, aud to show that the electors, in point of fact, not merely had 
notice of this disqualification, hut that the disqualification already declared was the moving 
cause for electing Mr. Mitchel on the second occasion. The learned judge finds that the 
■electors had notice of this disqualification, and therefore the question for us now is, 
whether the votes given with a full knowledge of that disqualification were thrown away; 
and whether the other candidate is therefore entitled to be declared duly elected. With 
respect to the first disqualification, the disqualification of alienage, it has been found that 
Mr. Mitchel, who was originally a British subject, went to America; that afterwards he 
there applied for letters of naturalization, and that he took the proper proceedings for 
that purpose, aud renounced allegiance to every other State, and especially to Her 
Majesty Queen. Victoria; and nccordingly the case finds “ that he was at the 
time of his election a natural-horn British subject, who had become an alien.” Now it 
it is perfectly clear that an alien is ineligible to become a Member of the House of 
Commons. We have not yet come to that, that aliens are to take part in making our 
laws, and therefore this must he admitted to be a clear disqualification. There is no 
authority to the contrary ; if there were, no doubt the research of Mr. Dillon would have 
found it, but in fact it cannot be disputed that alienage is a disqualification. The second 
disqualification is, that Mr. Mitchel was a convicted felon who had not undergone his 
sentence. The first disqualification being a perfectly clear one, it is not necessary to say 
much about the second ; but as a question or law has been discussed with reference to it, 

I take the opportunity of saying that I entertain no doubt whatever as to what the law is ; 
that transportation is not merely exile, and that a person does not complete a sentence of 
transportation by remaining out of the country ; that transportation, as laid down in the 
ease in. Barn wall and Alderson, is being sent out of the country to some place, and there 
remaining to endure and to suffer that sentence. There is also another point on which I 
think no doubt ought to remain, namely, that this disqualification by reason of conviction 
of felony attaches to every felony, even although there was no attainder. The law on that 
point was clearly laid down in the case of The Queen and Gray, and was followed by that 
great Judge, Chief J ustice Blackburn, in the case of Grace versus The Bishop of Ossory, 
in. which he lays down that there is no foundation for the distinction attempted to he 
raised between disqualification from felonies capital and felonies not capital. If a person 
is convicted of felony he becomes incapable of having civil rights, and of taking his seat 
in the House oi Commons. That disability there are certain ways of getting rid of, and 
the Act of 9 Geo. 4 is a clear legislative declaration, that in no other way can the 
disability be got rid of except by a pardon from the Crown, or enduring the sentence. A 
person transported to. a penal colony, and who escapes from it before his sentence has 
expired, cannot he said, either in law or common sense, to have endured that sentence, 
and therefore cannot bring himself within the clause of the Act of Parliament, or the 
principle of law., which entitles him to say, “ I have now suffered my sentence, and there- 
iore my status is restored.” Therefore these two disqualifications being established, and 
notice to the electors being found, the rest of the case seems to follow as a matter of 
course; for we have decided in the case- of Trench and Nolan, acting on all the authorities, 
that votes given to a candidate who is disqualified, after notice of that disqualification 
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had been given, are thrown away. And I must say if any case were wanted to show the 
soundness and propriety of that decision it would be the present case ; because if such were 
not the law, persons who were disposed to set the law at defiance might select candidate after 
candidate from a list of disqualified persons, disqualified either by alienage or conviction for 
felony, and the properly qualified candidate, although in a minority, could not be seated, 
but there should be a new election. _ Therefore, according to our decision in Trench and 
Nolan, the electors having had notice of the disqualification, the necessary result must 
follow in this which followed in that case, namely, that the properly qualified candidate 
should be declared to have been duly elected. The case of Drink-water v. Deakin has 
been cited. I am perfectly familiar with that case, but it is not necessary for us to express 
any opinion on a matter in which the Court of Common Pleas in England seemed to differ 
to some extent with this Court, for the judges laid down in that case that felony and 
alienage are such disqualifications, that if notice of them is given to the electors the votes 
given for a person thus disqualified are thrown away. At the same time, on a very careful 
reading of the learned judges’ judgments in that case, my opinion of the soundness of the 
judgment of this Court is not at all shaken. ■ It is however not necessary to go into that. 
Both on the authority of Trench and Nolan, and on the authority of Drinlcwater v. 
Deakin, when once we arrive at the conclusion that there were these two disqualifications 
and notice to the electors, it necessarily follows that the other candidate must be declared 
duly elected. 

Mr. Justice Morris. ] In this case I concur in the opinion of my Brother Lawson. As I 
collect from the case, the notice that was served upon the electors relied upon three 
grounds of disqualification of John Mitchel, each of which was stated in the notice and 
brought home to the knowledge of the electors, as the learned judge has found, viz., first, 
that John Mitchel was a convicted felon, who had escaped without enduring his punish- 
ment ; secondly, that he was an alien ; and thirdly, that there was a resolution of the 
House of Commons declaring him incapable of being elected. I believe each of 
these three grounds was set forth in the notice, and with that knowledge the electors 
became cc purchasers with notice” of the Member whom they chose to return. As regards 
the latter of these, namely, the resolution of the House of Commons declaring Mr. 
Mitchel incapable of being elected, it becomes unnecessary to consider it, because in 
the argument before us it has only been urged to this extent, as bringing home to ’the 
electors’ notice and knowledge of the other allegations of disqualification. It was in the 
notice alleged, as in itself a clear ground of disqualification, but I pass it by here by 
saying that it would take a good deal of argument to bring me to the conclusion that 
it would be a ground of disqualification if the others did not exist. As regards the 
first ground of disqualification, it is A B C law that a convicted felon would be incapable 
of being elected to Parliament from the very fact of his conviction. The definition of 
felony was a forfeiture of goods and chattels, and it was a crime of such a character that 
in our earliest law books, one of the instances given among other disabilities attaching 
to the convicted felon, is that he cannot be elected to Parliament. That being so, how 
is John Mitchel rid of that disability which was attachable to him? He escaped from 
transportation without suffering his punishment. The case finds that ‘ c he was sentenced 
to transportation for a period of fourteen years : that he escaped within that period, and 
did not, by undergoing his sentence, or by obtaining the Queen’s pardon, or in any other 
way, remove the disabilities created by such sentence and conviction.” The case, in fact, 
finds that Mitchel, who was a convicted felon, did not in any way known to the law 
purge himself of his disability. He was therefore a disqualified person, and notice was 
given to the electors, both by service on them and in other ways ; and if ever there was a 
case in which knowledge was brought home to the electors, it was in this case ; the 
necessary result follows that the votes given to the disqualified person were thrown away. 
This is established, not only by the decision in the case of Trench and Nolan, but by that 
in the case of Drinlcwater v. Deakin. Eor while the Court of Common Pleas declined to 
seat Mr. Deakin, in giving illustrations and instances of cases in which a man would be 
clearly disqualified, so as to entitle his opponent to claim his seat, one of the very 
instances given is that of a convicted felon. I now come to the question of alienage. 
If the other question is clear, this one of alienage is, if possible, clearer. From the 
earliest times an alien was incapable of being elected to Parliament. The Act of Par- 
liament passed in the year 1870 conferred a boon on persons who, for their own purposes, 
leaving this country, wished to divest themselves of that which the common law attached 
to them, that which previously they never could have got rid of by any act of their own 
• — -their allegiance to the Sovereign of this country. The Act of 1870 enabled them to 
get rid of that which had indelibly by common law attached to them, namely, being a 
subject of the Queen; and the statute provides that any person going through certain 
forms for the purpose of divesting himself of his allegiance to the Sovereign of this country 
becomes an alien; and it is found by the case that Mr. Mitchel went through the neces- 
sary forms, according to the laws of the United States, to become a naturalized citizen of 
that country, and thereby became an alien for all purposes, and subject to all the dis- 
abilities that attach to aliens. Of course he could not blow hot and cold ; he could not 
become an alien for his own objects, and a subject of Her Majesty when he so thought 
fit. That is also one of the instances mentioned in Drinkwater v. Deakin of disqualifica- 
tion. The case of disqualification and its effects was and is unarguable, and no one 
can raise any question about it. Then another question was started by Mr. -Dillon, and. 
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indeed it was the only question that could be started if the Court were at liberty to 
entertain it, and that is, that the whole proceeding was .coram non judice ; that there 
was really no election at all ; that the writ issued from the Court of Chancery under the 
Speaker’s warrant was ultra tires, because he says the House of Commons had no power 
to declare Mitchel incapable of being elected ; that they had parted with their jurisdic- 
tion to do so, and consequently had no power to declare .a vacancy and issue the writ for 
a new election. We cannot enter into such an inquiry as that. It would be a ground 
for refusing to go before this tribunal, and objecting to have this case entertained ; but 
so far from that, the present respondent came in and asked leave to defend this suit, while 
now he contends that there was no suit legally in existence. I have no hesitation in 
saying that while we have had delegated to us the power of deciding who was the person 
elected under a writ issued on the Speaker’s warrant, we are to assume that the writ has 
been properly issued. We have no power to sit at all except under it, and when all 
matters subsequent to that are delegated to us, we cannot enter into an idle inquiry as to 
whether the House of Commons was right or wrong in resolving that there was a vacancy. 
The House of Commons took that upon themselves. We cannot go behind the writ, and 
I decline to enter into the discussion whether the House of Commons had the power to 
direct that there was a vacancy. The writ justified and authorised the holding of the 
election. On the holding of the election, once a petition was lodged in this Court, it 
became a cause pending in this Court, and should be decided ; and we now accordingly 
answer the two questions submitted to us by the learned judge in the affirmative. 

Mr. Justice Keogh.~\ The question of our jurisdiction was raised below, and was there 
as here argued very ingeniously by Mr. Dillon ; but I entertained no doubt, notwith- 
standing the ability of his argument, that I was sitting there to try that election petition, 
under the writ and the return made to that writ, and that I had no right to question it or 
go behind it in any way. There were three grounds raised for the disqualification of 
Mr. Mitchel, and those three grounds were fully set forth in the notice served upon the 
electors ; for although the resolution of the House of Commons confined itself to the objec- 
tion arising from the conviction for felony, the notice served on the electors, cautioning 
them against voting for Mitchel, put forward, first, the objection of alienage, then the con- 
viction for felony, and thirdly, the resolution of the House of Commons. I distinctly 
guarded myself in my judgment against being supposed to attach any disqualification to 
Mr. Mitchel by virtue of that resolution ; that, of course, fully admitting the right of the 
House of Commons to pass that resolution, I could not think it would fix any disqualifica- 
tion of itself that would cause the votes given at a future election to be thrown away. 
The House of Commons might pass the resolution, and the next day the person declared 
disqualified might receive the Queen’s pardon and become eligible. Therefore I put 
aside the resolution of the House of Commons, as in itself a ground of disqualification ; 
but on the other two grounds, that is, alienage, and conviction for felony without having 
received the Queen’s pardon,. or fulfilled the period of his imprisonment, I had no doubt 
that he was unmistakably disqualified ; and that if the electors had had sufficient notice 
of these facts their votes would be thrown away, and that the only other qualified candi- 
date was entitled to succeed. But I thought it right, as so important a question was 
involved, to take the opinion of this Court on that question. I am now happy to find that 
there is an entire concurrence on both the questions I submitted by the other members of 
the Court, and that no doubt whatever exists in their minds that our decision in Trench 
and Nolaq has not been, so far as this case is concerned (as I stated in my judgment below), 
in the slightest degree affected by the case of Drinkwater v. Deakin. Indeed that case of 
Drinkwater v. Deakin is, as regards the present petition, a fortiori with that of Trench v. 
Nolan, for Lord Coleridge distinctly puts the case of there being no question at all of its 
being an inherent disqualification to the candidate that he was either an alien or a con- 
victed felon. Mitchel when he went to this election was both. 'As regards notice, it 
appeared to me that in every possible way in which notice could be given, it was given 
in this case ; and the resolution of the House of Commons appeared to me to be valuable in 
this sense, that it gave a notoriety to the facts that it is scarcely possible to give by notices 
many other way. I therefore concur in the opinion expressed by my Brothers Lawson and 
Morris on my requisition, and 1 shall certify in the words of the statute to the Speaker, 
that John Mitchel named in the return was not duly elected, but that Mr. Stephen Moore, 
the other candidate, was duly returned and elected a Member of Parliament, and is, in 
tact, now Member for the county of Tipperary. I reserved the question of costs pending 
the opinion of this Court; but now the opinion of this Court being unanimous, I do not 
see any reason why these should not follow the usual rule, and why the respondent who 
interposed in the matter should not bear the costs of the petition and of this argument. 
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Tipperary , on'the ground of the Death of the Sitting 
Member ; of the Evidence given on the Trial of the 
recent Election Petition for the County of 
Tipperary ; of the Judgment delivered in that Case 
by Mr. Justice Keogh at Clonmel ; of the Case sub- 
mitted by him to the Court of Common Pleas in 
Ireland ; and of the Judgments delivered by the 
Judges of that Court. 



(Mr. O’ Conor.} 



Ordered, by The House of Commons, to be Printed, 
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